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Mares / Danilescu / Mares

Brief overview of the law and enforcement regime

In Romania, during the last year, the anticorruption fight appears to have intensified so much 
that, according to the activity report of the National Anticorruption Directorate (DNA, 
from its Romanian name) – the main authority in the field – in 2014 the most criminal 
complaints were recorded, the most indictments were issued and it seems to be the year with 
the most high-ranking officials investigated.
DNA’s activity in 2014-2015 covered a wide spectrum of high-level corruption involving 
public officials and public figures from different political parties.  Sent to court and subject 
to investigations have been former and current ministers, parliamentarians, mayors, judges 
and prosecutors with important management positions.
An increase in corruption cases among magistrates was noted, which is a highly corrosive 
form of corruption.  According to DNA, this high figure does not reflect an increase in 
corruption acts in the judiciary system, but rather an increasing number of complaints from 
the population.  Such cases are complex and a new unit was established within DNA, which 
is responsible for investigating these cases.

Legal regime

Although we have a relatively new criminal legislation – which came into force last year 
– there have already been several attempts to amend the Criminal Code and Criminal 
Proceedings Code within the Parliament.  Some of them have partially succeeded, others 
have just passed certain stages.
The last attempt to change the Romanian criminal law, both material and procedural, 
included no less than 22 amendments, but having received a negative opinion from the 
Superior Council of Magistracy, these amendments have been postponed until the autumn 
of 2015.
On the other hand, Romania is still under the Cooperation and Verification Mechanism of the 
European Commission supervision which provides, inter alia, the stability of anticorruption 
legislation, penalising attempts by lawmakers to change it.
During the last year there have not been any newly adopted legislative amendments affecting 
bribery legislation or DNA’s functioning.  Therefore, corruption offences remain subject to 
the main legislative acts presented in the previous edition: the Romanian Criminal Code; 
Law no. 78/2000 on the prevention, discovery and punishing of corruption acts; Law no. 
656/2002 on the prevention and sanctioning of money laundering; and Law no. 82/1991 on 
accounting registrations. 
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Romanian criminal law distinguishes four categories of corruption offences as stipulated in 
the Criminal Code in Title V, Chapter I (“Corruption offences”): bribery (art. 289); bribe-
taking (art. 290); influence peddling (art. 291); and buying influence (art. 292).
Law no. 78/2000 regulates three categories of offences which fall within the sphere of acts of 
corruption, plus a fourth that covers offences against the financial interests of the European 
Community.  As amended and supplemented, Law no. 78/2000 refers to the following three 
categories of crimes: corruption offences; offences assimilated to corruption offences; and 
offences directly related to corruption offences or assimilated offences.
The offence of bribery is provided by the Criminal Code and Law no. 78/2000 in a type 
version, an assimilated version, an attenuated version and an aggravated version.
Therefore, article 289 para. 1 of the Criminal Code incriminates the act of a public servant 
who, directly or indirectly, for themselves or on behalf of others, solicits or receives 
money or other undue benefits or accepts a promise of money or benefits, in exchange for 
performing, not performing, speeding up or delaying the performance of an action which 
falls under the purview of their professional duties or with respect to the performance of an 
action contrary to their professional duties.
Any act described in the paragraph above committed by a public servant (as described in 
article 175, paragraph 1 of the RCC) is considered an offence only when committed in 
connection with the failure or delay of the fulfilment of their duties regarding a legal act, or 
in connection with performing an act contrary to these duties. 
In our Criminal Code the perpetrator can only be a public servant.  Moreover, in the 2nd 
paragraph of art. 289, bribery is stipulated as an attenuated version of the crime if the 
author is a person associated with a public servant (as described in article 175 para. 2) and, 
according to article 308 of the RCC, the punishment is lowered by a third of the period of 
imprisonment provided for the crime stipulated in article 289 paragraph 1.
The main punishment for acts which fall in the material element of a bribery offence may be 
imprisonment from three to 10 years.  Article 289 para. 3 states that, in addition to the main 
penalty, a complementary penalty of prohibition from exercising the right to hold public 
office or to exercise the profession or activity in the performance of which the offender 
has committed the act, for a period of one to five years.  For this offence, considering the 
gravity of the criminal act, the additional punishment mentioned above is mandatory, the 
court no longer being required to check, in each case, whether, given the nature and gravity 
of the offence, the circumstances of the case and the person of the offender, this penalty is 
necessary.  After enforcement of the main punishment or if it is considered as enforced, the 
same rights will be banned as an accessory punishment.
In the version of the crime stipulated by Law no. 78/2000, the act is punishable with the 
penalty provided by art. 289 of the Criminal Code, whose severity is increased by one-third, 
thereby extending the punishment to between four years and 13 years and four months, 
stressing that the crime has a more serious character for this type of offence.
Correspondent to the offence of bribe-taking, our legislation regulates the bilateral offence 
of giving a bribe.  The promise, the giving or the offering of money or other benefits in the 
conditions provided under Article 289 shall be punishable by no less than two and no more 
than seven years of imprisonment.
The protected social value is the same as for the offence of bribery, namely the honesty of state 
officials, who must not seek or accept any additional benefit for exercising a public function 
nor must sell the benefit of their status to those who are interested in a particular conduct.
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Regulating the offence of bribery as a bilateral offence has an important preventive nature; 
it also represents an effective means for proving offences of bribery.  First, the briber is 
punishable with a milder punishment than the corrupt official.  In addition, through self-
denunciation the briber has the opportunity to provide a strong probation means that will 
help authorities to prove bribe-taking.
However, the decreased difference between the penalties of the two crimes leads to the 
conclusion that the Romanian legislator has considered that the act of giving or offering 
bribes must be sanctioned about the same as the act of receiving bribes.
Also included in the corruption chapter of our Criminal Code are the offences of influence 
peddling, punished by article 291, and buying influence, punished by article 292.
Influence peddling is defined as soliciting, receiving or accepting the promise of money or 
other benefits, directly or indirectly, for oneself or for another, committed by a person who has 
influence or who alleges that they have influence over a public servant and who promises they 
will persuade the latter to perform, fail to perform, speed up or delay the performance of an 
act that falls under the latter’s professional duties or to perform an act contrary to such duties 
and is punishable by no less than two and no more than seven years of imprisonment.  Buying 
influence is the promise, the supply or the giving of money or other benefits, for oneself or 
for another, directly or indirectly, to a person who has influence or who alleges they have 
influence over a public servant to persuade the latter to perform, fail to perform, speed up or 
delay the performance of an act that falls under the latter’s professional duties or to perform 
an act contrary to such duties and is punishable by no less than two and no more than seven 
years of imprisonment and prohibition from exercising certain rights.
Law no. 78/2000 regulates offences assimilated to corruption offences, such as:
• deliberately establishing a reduced value, compared to the real market value, of the 

goods belonging to the economic units in which the state or an authority of the local 
public administration is a shareholder, committed during a privatisation activity or on 
the occasion of a commercial transaction, or of the goods belonging to public authorities 
or public institutions, during a selling activity of these, committed by those holding 
management, ruling or administrative duties;

• granting subsidies in violation of the law or not monitoring, according to law, compliance 
with the subsidies’ intended destination;

• using subsidies for purposes other than those for which they were granted, as well as 
other use of guaranteed loans from public funds or to be reimbursed from public funds;

• the act of a person who, having the task to monitor, control, reorganise or liquidate a 
private economic operator, fulfils for it any task, intermediates or facilitates conducting 
financial or commercial transactions or participates with capital to such economic 
operator if the act is capable of directly or indirectly providing an undue advantage; and

• the act of a person who has a leading position in a political party, a trade union or 
association of employers or in a non-profit legal person, to use influence or authority 
for the purpose of obtaining for himself or for another money, goods or other undue 
benefits.

Other legal consequences

Other penalties applicable to corruption offences include those of a pecuniary nature.
For recovering damages in criminal cases in Romania are set out specific procedures, such as:
• Special confiscation, provided by article 112 of the Criminal Code, refers to confiscation 

of assets originating in an offence and involves passing goods into state ownership 
strictly and exhaustively provided by law.  This sanction has personal character and 
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implies that assets can only be confiscated from the convicted person and does not imply 
confiscation from a third party – a relative to whom the assets were alienated, for example.

• Extended confiscation provided by article 1121 of the Criminal Code can be ordered if 
the following conditions are cumulatively met:
(a) the value of assets acquired by a convicted person within a time period of five 

years before and, if necessary, after the time of perpetrating the offence, until the 
issuance of the indictment, clearly exceeds the revenues obtained lawfully by the 
convict; and

(b) the court is convinced that the relevant assets originate from criminal activities 
such as corruption offences, offences assimilated thereto, as well as offences 
against the financial interests of the European Union.

• Confiscation of unjustified assets – the National Integrity Agency may ask the courts to 
confiscate property or money if, after verification of their acquisition, modality is found 
that the person cannot justify their origin.

Regarding corruption offences, our criminal legislation stipulates that money, valuables or 
any other benefits received shall be subject to confiscation, and when such can no longer be 
located, the forfeiture of the equivalent shall be ordered.
In case of bribe-taking or influence peddling, article 293 paragraph 3 RCC and article 291 
paragraph 2 does not limit the scope of persons to whom confiscation can be applied only 
to the convicted person, therefore extended confiscation being possible; in the same way, 
confiscation is not limited to only the equivalent in cash of the received benefits – any 
property liable to be valued in money may be subject to confiscation.
Also, for giving a bribe or buying influence, money, valuables or any other benefits offered 
or given shall be subject to confiscation, and when such cannot be located, the forfeiture of 
the equivalent shall be ordered, except if a denunciation followed the giving of the bribe, 
in which case these assets shall be given back to the briber who denounced the act of 
corruption.
In the first stage, the prosecutor conducting or supervising the criminal investigation in the 
corruption case shall determine, by accounting expertise or a report compiled by accounting 
specialists, what the amount of damages is, and will order asset freezing – for example 
seizure – to ensure that the person who is being investigated will not alienate property and 
if at the criminal proceedings’ termination, the state should find it impossible to recover the 
damage.
Subsequently, as the court can maintain asset freezing during criminal proceedings 
or can even extend it, a special or extended confiscation might be ordered.  Along with 
the defendant’s conviction, the court will also decide on the compensation.  According 
to DNA’s abovementioned report of activity, discovering and seizing products obtained 
from committing crimes has been addressed as an essential part of the investigation carried 
out last year by the National Anticorruption Directorate.  The total money and property 
acquired as object of corruption offences was worth RON 87.7m, the equivalent of €19.7m 
– up by 133.24% since 2013 – and the damage created as material benefits amounted to 
RON 1687.9m, the equivalent of €379.7m – up by 50.04%.
During the criminal investigation, out of 245 cases in which indictments have been issued 
for offences which generated criminal product, 180 cases of asset freezing were ordered in 
view of special confiscation or to repair the damage caused by the offence, which amounted 
to RON 1,477.9m, the equivalent of €332.5m, and RON 974.7m, the equivalent of €219.3m 
worth of goods were effectively identified and seized.
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There is an increasing degree of recovery from the criminal investigation phase and a concern 
for maintaining effective implementation of precautionary measures as an important component 
in the criminal investigation activity carried out by the National Anticorruption Directorate.
It should be noted in this context the importance of using the institution of extended 
confiscation and the practice and development of Romanian judicial bodies in this area.
Recovery of crime products is a constant interest in the activities of the judicial bodies 
involved in investigating and prosecuting high-level corruption offences and economic 
crimes producing damages of great value.  
A key challenge is the enforcement of court decisions by the institutions involved in the 
recovery of confiscated assets or damages against the national budget or the EU budget.  
The institution with the main role in the recovery of damages to the state is the National 
Agency for Fiscal Administration, being responsible to actually transfer money into state 
ownership.  Given the low percentage of recovery – according to reports that have been 
conducted lately of 5-8% – make us notice this institution’s modest activity and slow 
method of work.

Main bodies involved

The National Anticorruption Directorate (DNA) is a criminal investigation body specialised 
in combatting corruption, created as a necessary tool in detecting, investigating and bringing 
to court cases of medium and high corruption.  Through its work, it contributes to reducing 
this phenomenon, in support of a democratic society closer to European values.
DNA, a structure with clearly defined powers, was created according to a model adopted by 
several other European countries – Spain, Norway, Belgium and Croatia.
The National Anticorruption Directorate is independent in relation to the courts and to 
the prosecutor’s offices attached to them, as well as in relation to other public authorities, 
exercising its duties under the law and only for its enforcement.
The offences provided by Law no. 78/2000 with its subsequent amendments and completions, 
applicable in the circumstances described below, fall under the jurisdiction of the National 
Anticorruption Directorate:
a) if, regardless of the capacity of the persons who committed them, they caused a material 

damage higher than the equivalent in RON of €200,000, or if the value of the sum of the 
goods which represent the object of the corruption offence is higher than the equivalent 
in RON of €10,000; or

b) if, regardless of the value of the material damage or the value of the sum or of the goods 
which represent the object of the corruption offence, they are committed by: deputies; 
senators; Romanian members of the European Parliament; the member appointed by 
Romania within the European Commission; Government members; state secretaries; 
under-state secretaries and persons linked to them; counsellors of the ministers; judges 
of the High Court of Cassation and Justice and of the Constitutional Court; other judges 
and prosecutors; members of the Superior Council of Magistracy; the president of the 
Legislative Council and the person who replaces him/her; the Ombudsman and his/her 
deputies; presidential and state counsellors within the Presidential Administration; state 
counsellors of the Prime Minister; external public members and auditors from the Court 
of Accounts of Romania and of the County Chambers of Accounts; the Governor and 
the First Deputy Governor and the Deputy Governor of the National Bank of Romania; 
the president and the vice-president of the Council of Competition; officers, admirals, 
generals and marshals; police officers; the presidents and the vice-presidents of county 
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councils; the general mayor and the deputy mayors of the Bucharest municipality; the 
mayors and the deputy mayors of the sectors of Bucharest; the mayors and the deputy 
mayors of municipalities; county counsellors; prefects and sub-prefects; leaders of 
the central and local public institutions and authorities and the persons filling control 
positions therein, except for the leaders of public institutions and authorities at the 
level of towns and communes and of persons with control positions within them; 
lawyers; commissioners of the Financial Guard; customs employees; persons with 
leading positions, higher than and including that of a director within the autonomous 
administrators of national interest, of national companies and firms, of banks and 
trading companies where the state is a main shareholder, of public institutions having 
tasks in the privatisation process, and of central financial banking units; and persons 
provided by articles 293 and 294 of the NCC.

According to Government Ordinance no. 43/2000, the National Anticorruption Directorate 
is set up as a structure with legal personality, within the Prosecutor’s Office attached to 
the High Court of Cassation and Justice, following the reorganisation of the National 
Anticorruption Prosecutor’s Office.
The National Anticorruption Directorate has its headquarters in Bucharest and exercises its 
duties on the entire Romanian territory with specialised prosecutors in combatting corruption.
The General Prosecutor of the Prosecutor’s Office attached to the High Court of Cassation 
and Justice leads the National Anticorruption Directorate with its Chief Prosecutor.  The 
General Prosecutor of the Prosecutor’s Office attached to the High Court of Cassation and 
Justice solves conflicts of jurisdiction which arise between the National Anticorruption 
Directorate and the other structures or units within the Public Ministry.
In accordance with Government Ordinance no. 43/2000, the duties of the National 
Anticorruption Directorate are the following:
• to conduct criminal investigations under the conditions provided by the Criminal 

Procedural Code, by Law no. 78/2000 on preventing, discovering and sanctioning 
corruption offences and by the present emergency ordinance, and for offences provided 
by the Law no. 78/2000 which fall, according to article 13, under the jurisdiction of the 
National Anticorruption Directorate;

• to conduct, supervise and control criminal investigation acts, carried out as a result 
of the prosecutor’s orders by the judicial police officers who are under the exclusive 
authority of the Chief Prosecutor of the National Anticorruption Directorate;

• to conduct, supervise and control the technical activities of criminal investigations, 
carried out by specialists in the economic, financial, banking, customs and IT fields, as 
well as in other fields, appointed within the National Anticorruption Directorate;

• to notify the courts for taking the measures provided by law and for prosecuting cases 
regarding the crimes provided by Law no. 78/2000, with its subsequent amendments, 
which fall, according to article 13, under the jurisdiction of the National Anticorruption 
Directorate;

• to take part in trials, under the conditions provided by law;
• to exercise the means of appeal against judges’ decisions, under the conditions provided 

by law;
• to study the causes which generate corruption and the conditions which favour it, to 

draw up and submit proposals with a view to their elimination, as well as to improve 
criminal legislation;

• to draw up an annual report on the activity of the National Anticorruption Directorate 
and to present it to the Superior Council of Magistracy and to the Minister of Justice not 
later than February the next year, and the Minister of Justice will present to Parliament 
the conclusions on the activity report of the National Anticorruption Directorate;
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• to set up and update the database in the field of corrupt deeds; and
• to carry out other tasks provided by law.
The National Anticorruption Directorate exercises its rights and fulfils its procedural tasks 
provided by law in matters regarding the offences provided by Government Ordinance no. 
43/2000 under its jurisdiction.  In performing his/her duties, the Chief Prosecutor of the 
National Anticorruption Directorate issues orders.
This criminal investigation body is enjoying great appreciation among Romanians, and 
public confidence in the actions of DNA is significantly increasing among civil society, 
reaching, in the current context, over 55% – the highest level since its establishment.  
Thus, the number of complaints of corruption received from citizens has increased by 78% 
compared to last year.
Under Romanian law, another option is to report corrupt acts to the Prosecutor General’s 
Office.  Prosecutors (magistrates) are the lead investigators in corruption cases.  This 
approach is based on the experience and advice of countries with more advanced economies, 
including the United States, that call for specialised units to deal with corruption.  The 
Romanian law mirrors this approach.
For the trial of crimes of corruption and of associated crimes, specialised panels of 
judges may be set up, according to article 15 in Law no. 92/1992 on judicial organisation, 
republished with the subsequent modifications. 
In recent years, the National Intelligence Service (SRI, from its Romanian name) has 
become an important pillar in the fight against high-level corruption. 
SRI began to cause discomfort in some political circles because of its increasing 
involvement in the fight against corruption.  For example, in previous years, SRI sent 
criminal investigation bodies less than 650 criminal information and referrals, whereas in 
2014 it reached over 3,200.  The main beneficiaries are DNA and DIICOT: deeply rooted 
institutions in the fight against high-level corruption and organised crime.
SRI supports DNA in anticorruption activities through referrals and technical support.  
However, with all the confidence in the institution, one of the concerns of civil society is 
that SRI is too involved in the activity of DNA, which could affect the institution.
If a prosecutor investigating the cause deems it necessary that a suspect be listened to/
watched, he must obtain a warrant from a judge to intercept communications or spying 
on the person, and SRI is legally required to provide technical support to any prosecutor 
because, according to our legislation, SRI is the only institution which has the interception/
spying right.
Often, DNA releases a statement that says something along the lines of: “In the present 
cause, prosecutors were supported by the National Intelligence Service.”

Overview of enforcement activity and policy during the past two years

As mentioned, one of the most resounding cases of the past year concerns magistrate Mircea 
Moldovan.  It holds the record for the highest conviction intercepted in Romania – 22 years 
of imprisonment for multiple acts of corruption and six bribery offences (most of them 
related to cases on the insolvency of several companies).  The motivations of the court’s 
decision are related to the fact that “he has cast a shadow of doubt on the justice system” 
because he considered his position of being a judge as a means of enrichment.
The fact that he claimed material benefits of any kind (timber, luxury watches, hiring of 
relatives, food, household items and so on) in exchange for favourable solutions, and the 
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fact that the economic interests were made by the defendant in an organised way, using 
intermediaries, led to the huge sentence.
Further referring to corruption in the Romanian judicial system, another case that captured 
public attention was that regarding the former Chief Prosecutor of the Directorate for 
Investigating Organised Crime and Terrorism (DIICOT), Alina Bica.  Her actions are not 
related to her position as prosecutor, but as one of the members of the Central Compensation 
Committee of the National Authority for Property Restitution.
More specifically, the Central Compensation Committee of the National Authority for 
Property Restitution, which included Alina Bica (as State Secretary and representative of 
the Ministry of Justice) and other defendants, approved an assessment report, submitted by 
an expert evaluator, thereby violating the law.
The members of the Commission, taking the conclusions of the assessment of the real estate 
concerned, did not find that the valuation expert had overestimated the land from RON 
113,954,741 (actual) to RON 377,282,300 (value of similar land located in a central area of 
Bucharest), but they were aware that the land was overvalued.
By improper fulfilment of duties, it was ruled that the Romanian state would be paid damages 
worth RON 263,327,559 (equivalent to €62,548,113, representing the overvaluation), while 
obtaining undue benefits for the beneficiaries of the litigious rights.
As a result of these facts, the former Chief Prosecutor of DIICOT is being investigated 
for the offence of abuse of office, being under preventive detention for five months and 
subsequently placed under house arrest.
Following this scandal, the Chief Prosecutor resigned.
Following investigations revealed that Alina Bica had received undue benefits (real estate) 
in return for approval of the abovementioned,  a new criminal file was opened and she was 
sent to court on bribery charges.
Amongst many other famous cases, there are some ongoing investigations into corruption 
offences, targeting persons representing ministries.  Since the year 2000, over 30 ministers 
have been convicted or indicted.
Elena Udrea (former Minister of Regional Development and Tourism and leader of two 
political parties) is accused of committing several crimes of bribery and abuse of office 
while she was a minister.  Given that she was still a deputy, prosecutors had requested the 
Parliament’s approval in order to obtain preventive detention.  Following this, she was 
under preventive detention for 72 days, and later moved under house arrest.
Relu Fenechiu (former Minister of Transport) was sentenced to five years of imprisonment 
in the Transformer case.  He was accused of selling old electrical equipment of Electrica 
Moldova at overvalued prices, the damage being €6m.
Recently, DNA’s investigations revealed irregularities in the district city halls (District no. 
1 and District no. 5) with sums of tens of millions accepted as bribes by mayors in order 
to guarantee the conclusion of contracts between various individuals or legal entities and 
municipalities.  Prosecutors claim the defendants had created a bribe-collection system, 
which in most cases represented 10% of the contracts’ value. 
Another recent highly publicised case concerned the former Minister of Finance, Darius 
Vâlcov.  He allegedly laundered money obtained from bribes by purchasing expensive 
paintings (over 100 pieces), involving them in an organisation of art galleries.
In the previous edition of this book we discussed the details on the sentencing of former 
Prime Minister Adrian Nastase; this year brought DNA investigations into another prime 
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minister, at the time of writing still in office, Victor Ponta.  He is accused of forgery, money 
laundering and complicity in tax evasion.  The charges date back to 2007-2008 when he was 
a lawyer associated with Dan Șova, the former Minister of Transport.  They both are now 
defendants in the same criminal case and, due to their past association, Victor Ponta is now 
accused of conflict of interest because he later proposed him as a minister. 

Law and policy relating to issues such as facilitation payments and hospitality

By devoting a new approach to the fight against corruption, the Romanian legislator decided 
to sanction the offence of receiving undue benefits (formerly provided as a stand-alone 
offence) as an act of bribery.  This means that, according to Romanian criminal legislation, 
no distinction is made between bribes and ‘facilitation’ payments, which are also prohibited.  
A facilitation payment is a small payment to a low-level public official, which is not officially 
required, to enable or speed up a process which it is the official’s job to arrange. 
A bribe includes a benefit given or received in any form, which may include: cash; favours; 
unfair advantages for family or friends in respect of training or employment opportunities 
(secondments, work experience, trainee positions, internships or permanent positions); and 
the provision of services, gifts, hospitality or entertainment.
The giving and receiving of modest gifts and hospitality is acceptable business practice 
providing that it is proportionate and not done solely in order to gain or retain business or 
to create a business advantage.
For example, Law no. 78/2000 provides that the persons who exercise a public position, 
irrespective of the way in which they are invested, within public authorities or public institutions 
and who carry out control duties according to the law are obliged to declare, within 30 days 
from receipt, any direct or indirect donation or physical presents received in connection with the 
exercising of their functions or duties, with the exception of those that have a symbolic value.
Also, the persons who exercise a public position as well as those that hold a management 
position, from directors included, and up, within the autonomous administrations, national 
companies, national societies, trading companies in which the state or an authority of the 
local public administration is a shareholder, the public institutions involved in the carrying 
out of the privatisation process, the National Bank of Romania, or the banks in which the 
state is the controlling stockholder − have the obligation to declare their assets under the 
terms of Law no. 115/1996 on declaration and control of the assets of dignitaries, magistrates, 
civil servants and of certain persons with management positions.  The non-submission of 
the declaration of assets by the persons stipulated in paragraph 1 brings about the ex officio 
opening of the control procedure of the assets under the terms of Law no. 115/1996.

Key issues relating to investigation, decision-making and enforcement procedures

Self-reporting and whistle-blowers
In Romania, self-reporting is controlled by a particular impunity clause within the offences 
of giving bribes and buying influence.
According to article 290 paragraph 3 RCC the bribe giver shall not be punishable if he 
reports the action prior to the criminal investigation bodies being notified thereupon.  
Likewise, article 292 paragraph 2 stipulates that the perpetrator shall not be punishable if 
they report the action prior to the criminal investigation bodies being notified thereupon.
The impunity clause will be applicable if the following conditions are met:
• The briber/purchaser of influence reports the criminal act.
• The denunciation is made before the criminal body is notified.
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The provisions of article 290 paragraph 3, as well as article 292 paragraph 2, are designed 
to prevent bribery offences by creating for those who would be tempted to take bribes the 
fear that they will be denounced. 
In this case, the money, valuables or any other assets will be given back to the briber/
purchaser of influence if they were given following the denunciation.  For example, in 
2014 courts have ruled the refund of money to persons who self-reported paying bribes or 
influencing purchasers, along with the benefit provided by law of impunity, amounting to 
RON 4,041,103.54; the equivalent of €909,216.47.  It also ordered the return of two cars.
Given the magnitude of the fight against corruption in Romania in the past year and the 
success DNA enjoys among civil society, many cases of this structure were formed as 
a result of the wave of denunciations and self-reports made either by suspects already 
criminally investigated or people who had knowledge of acts of corruption.
The most important case, thought to be the main catalyst for the wave of self-reports, was a 
self-report and denunciation made by a former senator of the main political party which is 
currently leading the Government.
He denounced the former Executive President of the aforesaid political party and former 
Deputy Prime Minister of Romania for committing the offence of forgery and use of forgery 
in organising the referendum for the dismissal of the former President of Romania: Traian 
Băsescu.
Following the criminal investigation thus initiated, it appeared that the former deputy, 
while organising and conducting the referendum of 29 July 2012, had used his influence 
and authority in the party in order to obtain patrimonial advantages, such as electoral 
advantages, for the political alliance the party represented by the defendant was part of, to 
achieve the necessary quorum of votes obtained by means other than legal ones.  Recently, 
he was sentenced to one year’s imprisonment, whose enforcement was suspended for a 
three-year period.

Plea bargain

The guilty plea agreement is provided as the document of initiating proceedings, 
concluded between prosecutor and defendant, if the defendant (individual or legal person) 
means to recognise the facts of which he is accused and their legal classification, and agree a 
punishment and a way of individualisation, namely the type and amount of the punishment 
and its form of execution.
Judicial bodies shall notify the defendant of the possibility of signing such an agreement, 
during the criminal investigation phase, as a result of admitting guilt, and it can be initiated 
either by the prosecutor or by the defendant.
To have concluded such an agreement, the following conditions must be met:
• The criminal action has been initiated.
• The defendant must be over 18 years old and legal assistance is mandatory.
• Law must provide a punishment up to seven years of imprisonment or a fine.
• The evidence administered during criminal investigation must show sufficient data of 

the existence of the offence and the guilt of the defendant.
• There is written prior approval from the hierarchically superior prosecutor through his 

consent to the limits of the agreement.
• The case prosecutor and the defendant must generally agree upon the object of the 

agreement.
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Concluding and accepting the plea agreement requires acceptance by the defendant of the 
incriminating factual basis.
The persons who agree to be convicted using this agreement give up most of the rights 
they would have during the trial.  Thus, for example, they lose the privilege against self-
incrimination or the right to remain silent, the right to participate in direct investigation 
of evidence by the judge or the right to request new evidence, etc.  The most important 
consequence is that this agreement, once accepted by the court, is equivalent to determining 
the circumstances without the judicial investigation being performed.
On the other hand, at least theoretically, a guilty plea agreement has the potential to diminish 
the problems brought by the traditional model for awareness of the defendant.  The defendant 
has the opportunity to negotiate an arrangement with the prosecutor in less legalised and 
technical conditions and, in this way, to become a person who participates in the decision-
making process in determining the punishment.  Such participation not only promotes the 
dignity of the individual, but also has an instrumental value, since the defendant may feel 
morally obliged to honour the compromise that was reached and will be more likely to feel 
reconciled with the penalty imposed.
Another form of plea bargaining involves a defendant pleading guilty to a charge in return 
for a reduction of the penalty limits provided by law for the offence committed, also known 
as simplified trial procedure.
Simplified trial procedure is actually an abbreviated trial which is based on a plea of guilt 
and can be applied if the requirements are met.
According to article 374 paragraph 4 of the new Criminal Proceedings Code, in cases 
where criminal proceedings do not concern an offence punishable by life imprisonment, the 
judge informs the defendant that he may request that judgment be based only on evidence 
administered during the criminal investigations phase and documents submitted by the 
parties, if he fully acknowledges the facts incriminating him.
According to legal provisions, the defendant may plead guilty before the beginning of 
the court investigation, this meaning the defendant must admit the allegations made by 
prosecutors against him. 
The procedure itself, as evident from the definition, applies only at the trial stage, therefore 
only before the judge, when the defendant is asked whether he wants to make use of these 
provisions.
In case of an affirmative answer, the defendant should recognise the facts as they were 
retained in the indictment, following the outcome of the proceedings, to be made only on 
the basis of evidence given in the prosecution stage.  The only permission established by 
law in accepting new evidence in this case refers to circumstantial documents the defendant 
may submit at the same time as the trial.
The clear benefits that the law gives to defendants after confessing are quite attractive and 
are related to punishment, the limits of which are reduced by a third concerning offences 
punishable with imprisonment or by a quarter in case of offences punishable with a criminal 
fine.  Another benefit of the law is that the judging process is much faster and there is 
no need for exchange of arguments, because, by confessing, the defendant assumes the 
evidence administered by the prosecutors, giving up the classical way of defence.
Admission of guilt has been successfully used in ordinary criminal trials since 2010, but in the 
last year it also began to be used in corruption cases.  The latest case is that of a deputy who 
recognised the facts of corruption, and his case was trialled in a court of first instance in one day. 
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He was caught in the act while receiving a bribe from a denouncer.  He ran from the place 
of the crime, but was later caught and detained by prosecutors, with DNA asking permission 
for preventive detention.
At the first hearing of the trial, the court announced that the deputy admitted his deeds and 
appealed for the accelerated procedure.
This meant that his trial, which could have taken several months or even a year, was judged 
in one day.  Finally, the deputy was sentenced to one year in prison.  In this case, the 
law provides a penalty of one to five years in prison.  Through confession, the maximum 
sentence was reduced by a third to three years and four months in prison.

Overview of cross-border issues

The fight against corruption has achieved a global dimension.  Be it global or regional 
organisations, e.g. the United Nations, the Organization for Economic Cooperation 
and Development, the World Bank, the Council of Europe; or strictly regional, e.g. the 
Organization of American States, the African Union or the European Union.  The global 
orientation and determination to counter this phenomenon is evident.
In this regard, during last year, the International Cooperation Service fulfilled, through 
international relations, the specific role and mission of the National Anticorruption 
Directorate: to be a specialised structure of the Public Ministry to fight corruption in the 
central Romanian authority.
To achieve this objective, the international cooperation activity of the DNA has pursued the 
subsequent main areas:
• following up the fulfilment of the DNA’s commitments and actions towards the 

Cooperation and Verification Mechanism of Romania’s progress in achieving specific 
goals in the areas of judicial reform and the fight against corruption;

• providing an accurate reflection of the external view of DNA activity;
• DNA involvement in assessment and monitoring activities in line with international 

standards in the fight against corruption in other countries;
• DNA involvement in the activities of international networks within anticorruption 

authorities in other states;
• projects with European funding regarding implementation and monitoring, of which 

DNA is a direct beneficiary;
• providing specialised training for the staff of the DNA, in partnership with other 

organisations;
• continuing and expanding cooperation with similar institutions in other states and of 

DNA work performed in groups and networks of international anticorruption authorities; 
and

• activities regarding international judicial assistance.
In relation to cross-border cooperation activities which DNA has carried out in the past year, 
we can include cooperation with the International Anti-Corruption Academy, EAPC EACN 
(European Partners Anti-Corruption Network – European Network Corruption Authorities), 
GRECO, and OECD CAN (OECD Anti-Corruption Network for Eastern Europe and Central 
Asia).  These collaborations concern active participation in international conferences and 
seminars on corruption and hosting foreign delegations.
Among other EU funding programmes that have been proposed or implemented, the National 
Anticorruption Directorate manages a project on promoting the exchange of good practices 
in detecting, investigating and sanctioning corruption offences in the EU (CORRDIS).  The 
project aims to assist in identifying best practices through a comparative approach across 
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Member States.  In each of the organised activities, expert practitioners from each Member 
State of the EU will participate.
During 2014, DNA presence was assured, as a specialised anticorruption investigation 
body and active partner, in the activities of international organisations, such as the Council 
of Europe, ONU and OECD, of international anticorruption organisations and networks 
with the purpose of increasing the degree of implementation by parties of European and 
international anti-corruption conventions and for promoting judicial cooperation, exchange 
of information and good practices, as well as exchange of expertise in order to improve anti-
corruption legislation and investigative practices in different countries.
The quality and usefulness of DNA participation in these international activities was 
recognised by its inclusion in the governing structures of some of the organisations and by 
constant invitations to carry out anticorruption activities.
In the matter of parallel investigation, the Liaison Office, which has similar institutions in 
other countries, has brought an important contribution to the field of judicial cooperation in 
criminal matters, conducting specific tasks on:
• request of international active rogatory letters for the fulfilment of criminal proceedings 

acts in several countries, such as Saudi Arabia, Austria, Belarus, Bulgaria, China, Cyprus, 
Switzerland, Egypt, the United Arab Emirates, Greece, Jordan, Israel, Germany, Italy, the 
Netherlands, Poland, Moldova, Slovakia, Spain, the USA, Hungary, Ukraine and Turkey;

• conducting, in 13 international passive rogatory letters, criminal proceedings acts 
requested by foreign judicial authorities, namely Austria, the Czech Republic, France, 
Germany, Italy, Moldova, Norway, Hungary and the USA;

• completion of formalities in six procedures of international summons performed in 
Italy, Moldova, the USA and Turkey;

• requesting or performing operational verifications on identifying police officers, 
people and cars, etc.  There were three such verifications required in Belgium and 
the International Police Cooperation Centre, the results being received in due time.  
Likewise, it has been acted upon five such requests to perform similar checks received 
from Israel, Germany, Morocco and the USA; and

• conducting spontaneous exchange of information with the USA and Switzerland.

Corporate liability for bribery and corruption offences

Under Romanian law, legal entities, except state and public authorities, are criminally 
responsible for crimes committed in achieving the object of activity or interest, or such 
on behalf of the legal person.  Public institutions are not criminally liable for offences 
committed in the exercise of these activities. 
Basically, criminal liability may arise to any legal entity.  This rule, by law, provides 
exceptions regarding public legal entities, namely the state, public authorities and public 
institutions, but only for crimes committed in carrying out an activity not subject to private 
domain.  These exceptions are justified, because engaging criminal liability for such entities 
cannot be conceived or would have negative consequences on society.
The conditions of the criminal liability for legal persons are stipulated in article 135 of the 
RCC.  Thus, in order to attract criminal liability of legal persons the offence is necessary to 
be committed:
• in achieving the object of its activity, meaning the offence must be directly related to the 

activities carried out to achieve the core activity of the legal entity or its corporate policy;
• in the interests of the legal entity, meaning the offence has to be committed in order to 

obtain a benefit or to avoid a loss or other negative effect;
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• on behalf of the legal person, for example by an agent, representative or proxy; or
• further to a resolution issued by a legal entity or because of its negligence, taking into 

consideration the conduct of the managing bodies of such legal entity.
The Romanian Criminal Code has set out a general criminal liability of legal entities.  At 
least theoretically, a legal person may be criminally liable for any offence provided under 
criminal law.  The provisions of articles 289 – 292 of the RCC also apply to the managers, 
directors, administrators and auditors of trading companies, national companies and 
societies, autonomous administrations and to any other economic units.
There are a number of crimes that cannot be committed by legal entities, as a principal 
perpetrator, such as bribery, given the special quality the person who commits such an 
offence must meet, which, according to article 175, has to be a public servant.  However, 
its participation in committing the offence as an instigator or accomplice is not excluded.
The other corruption offences – giving a bribe, influence peddling and buying influence – 
are possible to be committed by a legal entity, subject to the conditions mentioned above.
The statistical analysis of DNA has revealed that 107 legal entities were sent to trial by 
indictment or by court referral through a plea bargaining agreement in the last year.

Proposed reforms / The year ahead

Corruption and anti-corruption has been a main concern for a long time.  Following the thread 
of history it may be noted that criminality and corruption, in all forms of manifestation, 
persists from ancient times, with a long tradition, considering that the human tendency 
toward corruption has always existed, being a permanent and inevitable phenomenon in the 
existence of society.
In Romania, corruption tends to become an organised phenomenon, specialised and 
professionalised, appearing as a network of organisations and individuals, who through 
various means reach corrupt decision-makers at the highest levels of politics, the legislature, 
the judiciary and the administration.  Recently, this practice has seen an increase without 
precedent, corruption being present in all areas of economic and social life.
The degree of social threat that corruption acts represent has led to controls being imposed 
which have punished the corrupt by creating an appropriate regulatory framework and 
effective anti-corruption bodies.
Although corruption offences are far from sporadic and accidental, the fight against 
corruption in Romania is on the right path.  Considering the intense activity of competent 
institutions and legislative changes created specifically for sustaining efforts to fight 
corruption, we can say that all the steps and existing resources are used in solving these 
kinds of cases.
The special importance of this fight is represented by the measures taken in the prevention 
of this crime.  Also, a transparent and fair system in terms of application and verifying the 
law enforcement is imperative.  Joint collective efforts are also needed.
Monitoring and approval offered by equivalent European and international institutions and 
professional collaborations between such entities must be maintained and materialised.
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