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1. It has been brought before this Court to adjudicate the application for resolving the legal 

conflict of a constitutional nature between the Government of Romania and the Public Ministry – The 

Prosecutor’s Office attached to the High Court of Cassation and Justice – National Anticorruption 

Directorate, as submitted by the President of the Senate. The application is grounded on provisions 

of Article 146 lit. e) of the Constitution, and of Article 11 (1) lit. A.e) and Articles 34, 35 and 36 of Law 

no. 47/1992 on the organisation and functioning of the Constitutional Court, is registered at the 

Constitutional Court under no. 1411 of 8 February 2017, and forms the Case no. 430E/2017. 

2. The President of the Constitutional Court, subject to Article 216 (1) of the Civil Procedure Code 

in conjunction with Article 14 of Law no.47/1992, declares the hearings session open. 

3. The roll call is answered by the parties, being represented as follows: Mr Tudorel Toader, 

Minister of Justice, for the Romanian Government, and Ms Iuliana Nedelcu, prosecutor, for the Public 

Ministry – The Prosecutor’s Office attached to the High Court of Cassation and Justice – the National 

Anticorruption Directorate. Likewise, Senator Şerban Nicolae, who represents the President of the 

Romanian Senate as the applicant in the present case and has been invited to attend in conformity 

with Article 52 (3) of Law no. 47/1992, is also present in the courtroom.  

4. The President of the Constitutional Court, subject to Article 216 (2) of the Civil Procedure Code 

in conjunction with Article 14 of Law no. 47/1992, gives the floor to the representative of the Public 

Ministry, who raises a preliminary question before the opening of the merit hearing. It is thus stated 

that during the same day, before commencement of the hearings in the Constitutional Court, the latest 

procedural acts in the case instrumented by the Prosecutor's Office attached to the High Court of 

Cassation and Justice – the National Anticorruption Directorate have become available, and it is now 

possible to give them to the parties in conflict and to the Court, to supplement the documents 
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previously attached to the case. In this context, it is left for the Court to decide, if the other party so 

requests, whether to allow a short time limit inside the 20 days’ period from the date of referral to the 

Court, that is the time frame for the adjudication of the case, such term being necessary to take 

cognizance of the documents thus submitted. 

5. Since neither the representative of the Romanian Government, nor of President of the 

Romanian Senate have made requests for deferment of adjudication in the case in order to examine 

the document submitted by the representative of the Public Ministry, the President of the Court takes 

note of its being placed on the case-file, and says it is unnecessary to allow such a time limit, also 

taking into account that viewpoints from the parties in conflict, as are requested by the Court 

according to the law, have already been submitted and placed in the case-file. 

6. Further on, the President of the Constitutional Court gives the floor to the applicant’s 

representative, Senator Şerban Nicolae, who claims there exists a legal conflict of a constitutional 

nature between, on the one hand, the Public Ministry – the Prosecutor's Office attached to the High 

Court of Cassation and Justice – the National Anticorruption Directorate and, on the other hand, the 

Romanian Government, as delegated legislative authority, and also, by extension, the Romanian 

Parliament, as the primary legislative authority, because of the criminal investigation being currently 

conducted in respect of the adoption of a normative act, that is of an enactment which is not secret, 

unilateral or unipersonal, which has so affected the proper functioning of the constitutional authorities 

concerned. It is also shown that the Court has not been approached in order to make an inquiry into 

a criminal investigation, but to sanction a would-be practice that might encroach on the principle of 

the separation and balance of powers. 

7. In its Article 15 (2), the Constitution has explicitly enshrined the notion of "the more favourable 

criminal law", and the constitutional provisions constitute a basis for the adoption of such provisions 

by the legislature. Since a more favourable criminal law is, by definition, expected to create a more 

advantageous situation to persons who committed criminal offences, the enactment of such laws 

would be ab initio the material element of the offence of “aiding and abetting”, which is certainly 

inadmissible because it would violate the very constitutional provision under Article 15 (2). In a similar 

way, the same arguments would persist where the criminal law had been harsher instead, and result 

in criminal penalties for some other individuals. In that case, it would mean the legislature makes laws 

with a particular, therefore personalized destination, which is inconceivable. 

8. The representative of the President of the Senate shows that the only remedy to cure 

constitutional flaws in criminal legislation is to implement the Constitutional Court's decisions. Such 

is Decision no. 405 of 15 June 2016 that until now has not been transposed in the legislation, because 

of the legislature’s failure to bring provisions declared unconstitutional in line with the Court’s 

proclamation, that is with the Constitution. As long as a criminal investigation is being conducted as 

to how the normative act implementing the said decision was adopted, the Court's ruling will remain 

without transposition. In other words, the Constitutional Court decision cannot take its effects because 

the legislative authority (Government and Parliament) is put under abnormal pressure in terms of 

exercising its competence, which has so created a legal conflict of a constitutional nature. 

9. As regards the document produced by the Public Ministry at this hearing, i.e. an order of the 

Prosecutor's Office attached to the High Court of Cassation and Justice – the National Anticorruption 

Directorate whereby the latter declines jurisdiction to the Prosecutor's Office attached to the High 

Court of Cassation and Justice, the applicant’s representative argues that such is meant to induce a 

false impression in society, in the public opinion, in that the National Anticorruption Directorate might 

appear as a parallel, independent structure, declining its jurisdiction to another prosecutor’s office, 

although the directorate itself is merely a unit within the Prosecutor’s Office attached to High Court of 

Cassation and Justice. 

10. In conclusion, the criminal investigation conducted by inquiry bodies of the Public Ministry is 

a form of pressure exercised on institutions that partake in the legislative process; by doing that, the 

Public Ministry – the Prosecutor's Office attached to the High Court of Cassation and Justice – the 

National Anticorruption Directorate has arrogated powers which exclusively belong to Parliament and 
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Government. The representative of the President of the Romanian Senate also shows that, if one is 

to follow a similar logical approach, the Constitutional Court might as well be subjected to an 

investigation or prosecution, as far as some of the Constitutional Court decisions could be regarded 

as a more favourable provision in respect of the criminal codes. 

11. Further on, the President of the Court gives the floor to the representative of the Government, 

the Minister of Justice, Mr Tudorel Toader, who sustains the admissibility of the request for resolving 

the legal conflict of a constitutional nature, in that although the applicant is not a party in the conflict, 

that circumstance alone, according to settled case-law of the Constitutional Court, does not constitute 

an impediment to consider the application on its merits as long the President of the Senate is listed 

among the legal subjects who are entitled to approach the Court under Article 146 lit. e) of the 

Constitution.  

12. The representative of the Government also claims that constitutive elements of a legal 

conflict of a constitutional nature have been met, as they are defined in the Constitutional Court case-

law. Another strong argument which proves the existence of such a conflict is found in two recent 

decisions rendered by the Court (Decision no. 63 of 8 February 2017 and Decision no. 64 of 9 

February 2017), where it is explicitly held that the normative act which has aroused this conflict, 

namely Government Emergency Ordinance no. 13/2017 amending and supplementing Law no. 

286/2009 on the Criminal Code and Law no. 135/2010 on the Criminal Procedure Code was adopted 

by the Government in the exercise of its own constitutional competence. 

13. In support to the existence of a legal conflict of a constitutional nature, the representative of 

the Government invokes the “Report on the relationship between political and criminal ministerial 

responsibility”, adopted by the Venice Commission, which recommends to Member States to 

separate and distinguish political and legal responsibility for government ministers, in that criminal 

proceedings should not be used to penalise political mistakes and disagreements. Ministers should 

have room for maneuver to pursue and implement the policies for which they were sworn in, with a 

wide margin of error, without the threat of criminal sanctions hanging over them. In that regard, the 

analysis of the circumstances in which a normative act was adopted should be circumscribed to the 

constitutionality, legality and appropriateness of that Act, which goes beyond the Public Ministry 

competencies. Then, constitutional and legal mechanisms have been put in place to ensure sufficient 

remedy if the acts adopted by the Government are unconstitutional: Parliament controls Government 

ordinances, while approving or rejecting them by a law, the Constitutional Court reviews these 

enactments in terms of their compliance with the Basic Law, and the administrative courts review the 

legality of non-statutory acts issued by the Government. The Public Ministry has no political role 

whatsoever, neither has it any role in the legislative procedure, or powers to initiate or to censure any 

normative act. The Public Ministry applies the law, while taking action within the limits of the law, but 

cannot control the adoption procedure of a normative act, no matter from which point of view. 

14. For these reasons, the representative of the Government asks the Court to ascertain the 

existence of a legal conflict of a constitutional nature between the Public Ministry – the Prosecutor's 

Office attached to the High Court of Cassation and Justice – the National Anticorruption Directorate 

and the Government of Romania, which has been created by the action / orders by the Public Ministry 

to inquire into the legality, appropriateness and circumstances of the adoption of Government 

Emergency Ordinance no. 13/2017, and to make a ruling in regard to the future conduct of the Public 

Ministry so that it should fulfil its constitutional competencies without being allowed to investigate the 

aforementioned aspects. 

15. At the end, the President of the Court gives the floor to the representative of the Public 

Ministry, Prosecutor Iuliana Nedelcu, who makes two preliminary points contending any further 

proceedings on the request lodged by the President of the Senate, in terms of the applicant’s lack of 

interest to pursue. What is challenged is not the capacity to stand as a party in the conflict; 

nonetheless, it is not an entity whose interests may have been damaged through the actions that 

have allegedly caused the conflict, and this kind of situation has never been dealt with in the 

Constitutional Court's prior case-law. Nobody has challenged the constitutional relationship that exists 
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between Parliament and Government, but that remains confined to the political sphere, so that the 

criminal case which has allegedly caused a conflict does not affect the Parliament’s interests in 

anyway at all. If, however, such interest was acknowledged in what concerns the President of the 

Senate, because he represents the Senate, then it must be equally applicable with regard to the 

Chamber of Deputies, that should be also joined to the proceedings, in a larger framework. 

16. As to the merits of the case, the representative of the Public Ministry shows that the 

applicant, despite the Constitutional Court case-law stating that a legal conflict of a constitutional 

nature is a conflictual situation whose occurrence is directly rooted in a constitutional norm, has not 

specified to what extent the activity of judicial bodies actually created an institutional blockage or 

either the constitutional texts on which such legal conflict relies. The applicant’s request has instead 

confined itself to allegations concerning the legal classification of the facts brought before the judicial 

body, its competence and specific steps undertaken so far, while arguing that the criminal offences 

reported are not anyhow related to the drafting and adoption of a normative act, or to the criminal 

investigation being conducted, which proves that the applicant himself has admitted that actions by 

the judicial body do not concern the procedure for adoption of the ordinance. That being so, the 

applicant’s stance is seen as rather unsure whereas lacking the conviction a conflict really exists, and 

in order to clarify this ambiguity the matter was referred to the Court. 

17. In this case, proceedings were initiated following the notification, by denouncement, of three 

related criminal offences, one of which is for the competence of the National Anticorruption 

Directorate. In this context, after regularisation thereof and in the absence of any impediment that 

could have paralysed the conduct of proceedings, the judicial body was in a legal position, without 

further alternative, to order the initiation of criminal proceedings in respect of the facts so denounced, 

whereas the legal classification of the facts had been contained therein. All the measures taken by 

the judicial body have a basis in the Criminal Procedure Code, whose corollary lies in the 

constitutional provisions on the role of the Public Ministry. Nothing of what the judicial body has been 

doing so far was in excess of legal provisions. Under the circumstances, if a legal conflict of a 

constitutional nature were to be found, then it would mean that the legal provisions underlying the 

actions by the judicial body are tainted by unconstitutionality, which cannot be reviewed under current 

proceedings, but only under those prescribed by either Article 146 lit. a) or d) of the Constitution. On 

the other hand, even admitting there was more in the instant case than just mechanical application 

of the law, in that the judicial body has made an interpretation of their own, this issue should be 

reviewed by a court of law, that which is able to oversee the prosecutor's acts if so requested. 

18. In other words, if the Court acknowledged a conflict existing between those authorities, then 

it would implicitly make a ruling on the unconstitutionality of the legal provisions concerned, while also 

subrogating itself into the ordinary court’s review tasks over the prosecution acts, which goes beyond 

the powers vested in the Constitutional Court. Moreover, that would amount to "having supplementary 

procedural immunities established thereunder" for situations where the alleged acts had been 

committed by persons holding an office in the state powers, but that in addition to statutory provisions. 

19. As regards the notion of the more favourable criminal law, the representative of the Public 

Ministry argues that decisions by the Constitutional Court cannot be deemed as a more lenient 

criminal law and that the judicial body, while conducting its criminal inquiry, did not check into whether 

such decisions were transposed into legislation, neither did it verify the appropriateness of the 

legislative act, these issues being deduced only from the facts described by the authors of the 

denunciation, but not from any of the steps undertaken by the judicial body. The stance assumed by 

the judicial body in the instant case is a perfectly legal one, and such shall be in principle subject to 

the trial court’s review. Insofar as the matter might actually go as far as into that stage of criminal 

proceedings, the representative of the Public Ministry questions whether the trial court itself could 

eventually be deemed as a party in that conflict. 

20. As to social attitudes in connection with various structures within the Public Ministry, such 

issues pertain to sociology or political opinions, and that cannot be the subject of proceedings before 

the Constitutional Court. 



5 

 

21. In conclusion, the judicial body has proved that, in the exercise of legal tasks, it accomplished 

only the legal acts following a referral which is brought in conformity with the law. These acts may 

undergo judicial review and do not constitute any substitution into competencies vested in the 

Government, as delegated legislator, or in Parliament, as the primary legislator. The margin of error 

that the legislature must have in order to pursue its proposed policies was respected, as was the right 

to petition by the persons who wrote the denunciation, in a legal and transparent procedure. Under 

these circumstances, there is no element to justify that a legal conflict of a constitutional nature has 

actually occurred by conducting a criminal inquiry into the context in which a normative act was 

prepared, whereas in fact the object of investigation is about alleged offences committed in the 

process of adoption of that act, and not the legislative process itself. 

22. The President of the Constitutional Court, having regard to Article 394 (1) of the Civil 

Procedure Code in conjunction with Article 14 of Law No.47/1992, declares the hearing closed. 

 

THE COURT, 

having regard to the deeds and documents in the case file, finds the following: 

 23. By application no. I 630 of 8 February 2017, the President of the Senate requested the 

Constitutional Court to decide on the legal conflict of a constitutional nature between the 

Romanian Government and the Public Ministry – the National Anticorruption Directorate. 

 24. In the statement of reasons, it is claimed that, although the conflict has occurred between 

the Government and the Public Ministry, the President of the Senate is entitled to approach the 

Constitutional Court with a request to resolve this conflict whereas the Government Emergency 

Ordinance no. 13/2017 amending and supplementing Law no. 286/2009 on the Criminal Code and 

Law no. 135/2010 on the Criminal Procedure Code was adopted under a constitutional legislative 

delegation, also taking into account the provisions of Article 103 (3), Article 107 (1), Article 108 (3), 

Article 109 (1), Article 110 (2), Article 111, Article 112 (1), Article 113 and Article 114 (2) of the 

Constitution, which establish the conditions in which Parliament appoints the Government, oversees 

its activity and can dismiss it, with regard to the relationship between Parliament and Government. 

 25. As to the merits of this case, the President of the Senate considers that the legal conflict of 

a constitutional nature has been caused by actions taken by prosecutors from the National 

Anticorruption Directorate, who have been investigating the circumstances in which the draft of the 

emergency ordinance for the amendment of the Criminal Code and of the Criminal Procedure Code 

was prepared, thus creating an institutional blockage. 

 26. The criticism made by the applicant is founded on the assumption that the ordinary or 

delegated legislature is bound, in their respective law-making process, to uphold the constitutional 

values, principles, requirements and limits, on the one hand, and the norms of legislative technique, 

on the other hand. Compliance with these requirements is reviewed by the Constitutional Court, while 

the legislator looks at the appropriateness of regulations, the necessity to enact certain measures in 

order to implement the programme for government. Compliance with the aims pursued by the 

government programme is controlled by the electorate. 

 27. The President of the Senate points to the fact that the Government Emergency Ordinance 

no. 13/2017 deals with a subject of the Romanian State penal policy, and that measures of penal 

policy are in the exclusive competence of Parliament and Government; the other public authorities, 

including the judicial authority, may express their views on that matter, they can and should be 

consulted, but must not interfere or otherwise act in a discretionary manner, prosecution included, 

towards the structures of either Parliament or Government. By conducting an inquiry into the 

appropriateness and circumstances of the preparation of the normative act in question, the Public 

Ministry usurped powers conferred upon the Government, in the Ministry of Justice, and thus caused 

the legal conflict of a constitutional nature. 

 28. According to press releases issued by the National Anticorruption Directorate, the 

prosecution is working on a criminal investigation "in rem", following a criminal accusation 

(denunciation) brought in connection with the adoption by the Government of its Emergency 
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Ordinance no. 13/2017. With regard to the criminal offence regulated under Article 8 (1) lit. b) of Law 

no. 115/1999, consisting of "presentation in bad faith of inaccurate data to Parliament or the President 

of Romania on the activity of the government or a ministry in order to conceal actions that could harm 

the interests of the state", the applicant considers that such provisions take account of those in Article 

16 (1) of Law no. 90/2001 on the organisation and functioning of the Romanian Government and its 

Ministries, as subsequently amended and supplemented, which stipulates that "The Prime Minister 

presents reports and statements concerning the Government policy to the Chamber of Deputies and 

Senate and responds to interpellations and questions addressed by MPs or Senators." As to the 

alleged criminal offence, since jurisdiction does not belong to the National Anticorruption Directorate, 

the denunciation should have been immediately forwarded to another structure in the Prosecutor’s 

Office attached to the High Court of Cassation and Justice, for competent investigation. On the other 

hand, it appears nowhere which information or reports were presented by the Prime Minister of 

Romania, which of them are inaccurate data, which are the facts susceptible to harm the interests of 

the state and in what conditions all that was presented to Parliament or President, as long as 

provisions of Article 8 (1) lit. b) of Law no. 115/1999 are not related to the drafting of normative acts, 

so that the said denunciation cannot be possibly linked to the procedure of preparation and adoption 

of Government Emergency Ordinance no. 13/2017. 

 29. The President of the Senate invokes, in support of his claim about the existence of a legal 

conflict of a constitutional nature, some of the reasons given by the Constitutional Court in its Decision 

no. 405 of 15 June 2016 regarding the exception of unconstitutionality of Article 246 of the 1969 

Criminal Code, of Article 297 (1) of the Criminal Code and of Article 132 of the Law no. 78/2000 on 

preventing, discovering and sanctioning corruption offences. 

 30. Given the abusive conduct of the prosecution, that is the National Anticorruption Directorate, 

the President of the Senate also raises the question of criminal investigations being conducted in 

excess of the offence denounced; about inexistence of criminal offences which could serve as a 

justification for the prosecution to seize documents on which the adoption of ordinances or bills have 

relied, and to hear the expert staff from a Ministry; about the legal grounds, if any, for the prosecution 

to investigate into the appropriateness of normative acts being promoted as part of the Government’s 

penal policy; about the absence of any constitutional and statutory provisions on whose basis the 

Public Ministry, through its National Anticorruption Directorate, might be authorized to interfere with 

the executive authority where the latter is acting in accordance with the provisions of Article 115 (4) 

of the Constitution, under legislative delegation. 

 31. In conclusion, the President of the Senate asks the Constitutional Court to ascertain the 

existence of a legal conflict of a constitutional nature between the Government of Romania on the 

one hand, and the Public Ministry, through its National Anticorruption Directorate, as part of the 

judicial authority, on the other hand, a conflict which has been generated by the prosecutors’ 

investigation into the appropriateness and circumstances for the preparation of a draft normative act. 

Furthermore, the Court is also requested to decide on resolving this conflict and hold that, in the 

future, the prosecution is not entitled to investigate into the appropriateness of the drafting of 

normative acts. 

 32. Subject to Article 35 (1) of Law no. 47/1992 on the organisation and functioning of the 

Constitutional Court, the application was communicated to the Government and to the Public Ministry 

– The Prosecutor’s Office attached to the High Court of Cassation and Justice, to present their 

viewpoint on the content of the legal conflict of a constitutional nature and also possible ways for a 

settlement. 

 33. The Public Ministry – the Prosecutor's Office attached to the High Court of Cassation 

and Justice has conveyed its viewpoint by document no. 454/C/416/III-13/2017 of 15 February 2017, 

registered at the Constitutional Court under no. 1760 of 15 February 2017. 

 34. As regards the admissibility of the request made to the Constitutional Court, the Public 

Ministry contends that, as long as the alleged legal conflict of a constitutional nature has been created 

between the Government and the Public Ministry, the President of the Senate cannot justify a 
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constitutional interest that might have been harmed by such conflict. The mere fact that the president 

of either of the Houses of Parliament is entitled to lodge an application in respect of a legal conflict of 

a constitutional nature, as listed under provisions governing such issues [Article 146 lit. e) of the 

Constitution and Article 34 of Law no. 47/1992] is not a sufficient basis in that regard. It also requires 

a relationship between the applicant’s legal situation and his approach, an aspect which, according 

to civil procedural law, is identified with an interest to pursue. This conclusion is not contrary to the 

case-law of the Constitutional Court (Decision no. 838/2009), where it was held that "in conformity 

with the Basic Law, the subjects of law authorised to approach the Court are exhaustively provided, 

and the constitutional provision does not differentiate as to whether the authorities they represent are 

parties themselves, being involved in the respective conflict" to conclude that either of the authorities 

provided under Article 146 lit. e) of the Constitution may be entitled to refer the matter to the Court, 

even though not a party in the conflict. However, that was a case when the approach made by the 

public authority referring to the Court, that is the President of Romania, although not a party to the 

conflict, was based on Article 80 (2) of the Constitution – establishing the role of a mediator between 

the state powers, who shall guard the observance of the Constitution and the proper functioning of 

public authorities. In that context, the applicant’s interest was justified, while in the present case, the 

approach to the Court about a conflict between the above-mentioned authorities might have belonged 

to the Prime Minister [ "(...) the Prime Minister represents the Government in its relations with 

Parliament, the President of Romania, the Supreme Court of Justice, the Constitutional Court (...)" 

according to Article 13, second sentence of Law no. 90/2001; "the Prime Minister fulfils any other 

duties as provided by the Constitution and the law or may arise from the Government’s role and 

functions", according to Article 18 (2) of the law]. For the reasons stated hereinabove, the Public 

Ministry considers the case as inadmissible.  

 35. On the other hand, if – in the context – the Senate is acknowledged a right to refer to the 

Court about the existence of a legal conflict of a constitutional nature and in view of the constitutional 

grounds invoked in support thereof, the Public Ministry considers that a similar rationale is equally 

applicable to the Chamber of Deputies, and for this reason it is imperative to supplement the 

procedural framework in terms of the parties implicated in the conflict, by joining the Chamber of 

Deputies side-by-side with the Senate. 

 36. With regard to the merits of the case, the Public Ministry considers there has been no conflict 

of a constitutional nature between the Romanian Government and the Public Ministry, through its 

National Anticorruption Directorate, an assertion that is supported by constitutional provisions 

concerning the role of the Public Ministry and the status of public prosecutors (Articles 131 and 132 

of the Constitution), the provisions of Law no. 304/2004 on judicial organisation, republished, as 

subsequently amended and supplemented, with regard to the tasks of the Public Ministry (Articles 62 

and 63 of the law) as well as those of Government Emergency Ordinance no. 43/2002 regarding the 

National Anticorruption Directorate, approved with amendments by Law no. 503/2002, as 

subsequently amended and supplemented, in respect of jurisdiction thereof. 

 37. Furthermore, provisions of the Criminal Procedure Code are invoked relative to notification 

of the criminal investigation bodies and the judicial functions exercised by prosecution. Thus, once 

the criminal investigation bodies have been referred to, it is their obligation to carry out procedural 

acts, such as to oversee the regularisation of referral, to analyse its relevance for the initiation of 

criminal proceedings and the taking of evidence, so as to gather the information necessary for the 

arrangement of a solution. The investigation of the facts after referral and initiation of proceedings, 

the prosecutor’s supervision of the criminal investigation activity conducted by the inquiry bodies, 

evidence gathering, the setting in motion of criminal action and the indictment of persons who have 

committed offences and are held criminally responsible, all that is carried out within the framework of 

prosecution as a judicial function. It is also stressed that according to the principle of finding the truth, 

which is a fundamental principle underlying the criminal proceedings, judicial bodies are under an 

obligation to ensure the finding of the truth about the facts and circumstances of the case, based on 

the evidence. 



8 

 

38. Likewise, the Public Ministry shows that, according to Article 64 (2) of Law no. 304/2004, the 

prosecutor is independent in deciding a specific resolution in the case being handled, as provided by 

law, while the legality and validity of such resolution is subject to review by the hierarchically superior 

prosecutor and by the judge for rights and liberties, under provisions of Articles 339 – 341 of the 

Criminal Procedure Code, and by the trial court, in the preliminary chamber procedure, which starts 

with Articles 342 – 348 of the Criminal Procedure Code. On the other hand, once the bill of indictment 

has been issued and brought before the court, proceedings in the preliminary chamber are designed 

for the examination of all the prosecution files, documents and materials in terms of the legality, in 

what concerns both the prosecution acts by which evidence for the accusation was gathered, and the 

prosecution acts which afforded the procedural prerequisite for gathering such evidence. 

39. The Public Ministry claims that, according to the Constitutional Court case-law, a legal 

conflict of a constitutional nature exists only in the presence of concrete acts or actions, in that one 

or more than one authority has arrogated powers, tasks or competencies entrusted to another public 

authority under the Constitution, or an omission consisting in denial of competence or refusal to fulfil 

certain measures which fall under their respective obligations. From this perspective, it is self-evident 

that, in relation to the constitutional and statutory framework invoked, and also to the Constitutional 

Court case-law, the activity of the National Anticorruption Directorate envisaged by the applicant is 

merely an expression of constitutional tasks of its own, therefore there has been no usurpation of 

powers belonging to another public authority and no disturbance whatsoever of the constitutional 

order. Consequently, no legal conflict of a constitutional nature can exist where a prosecutor from the 

National Anticorruption Directorate, notified by means of a denunciation, has exercised prosecution 

functions provided under the law on judicial organisation, the criminal procedural law, and in 

conformity with the Basic Law. Moreover, it is not without import that trial courts, in a number of cases, 

passed sentences in situations where acts of corruption had been committed in connection with the 

adoption of normative acts. 

40. On the other hand, the Public Ministry argues that the very subject-matter of prosecution, 

i.e. investigation activities, cannot be reviewed by the Constitutional Court, but verified only within the 

trial proceedings before the court, when the legality of the indictment or non-indictment is validated. 

At the same time, to bring criminal prosecution acts carried out in a criminal case, but still within a 

non-public stage of the criminal process, into a public debate and before the Constitutional Court is 

inconsistent with provisions of Article 285 (2) of the Criminal Procedure Code. 

41. As regards the applicant’s allegations of an abusive conduct on the part of the prosecution, 

the Public Ministry considers that such is prone to calling into question the constitutional role of the 

National Anticorruption Directorate, as a component of the Public Ministry, while its role has been 

acknowledged and validated in the settled case-law of the Constitutional Court, but might as well fall 

under the procedures provided in Article 75 of Law no. 303/2004 on the statute of judges and public 

prosecutors, republished, as subsequently amended and supplemented. 

42. Taking into account these arguments, the Public Ministry considers there is no legal conflict 

of a constitutional nature between the Romanian Government and the Public Ministry, represented 

by the National Anticorruption Directorate, whereas conducting investigations in a criminal case about 

potential acts of corruption in connection with the adoption of normative acts is being carried out on 

the basis of its own powers, as explicitly provided by law. 

43. The Government has conveyed its viewpoint by document no. 5/1064/2017, registered at 

the Constitutional Court under no. 2246 of 27 February 2017, stating that, in terms of admissibility of 

the request, the President of the Senate is entitled to submit an application for the resolution of a 

legal conflict of a constitutional nature between the Romanian Government and the Public Ministry, 

through the National Anticorruption Directorate, as long as the relevant constitutional norms do not 

require that the applicant, too is part of the conflict. Consequently, the application is admissible as 

regards its author’s standing. 

44. All the concrete actions and facts brought before the Constitutional Court in the request 

lodged by the President of the Senate have envisaged the adoption of a normative act, that is 
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Government Emergency Ordinance no. 13/2017 amending and supplementing Law no. 286/2009 on 

the Criminal Code and Law no. 135/2010 on the Code of Criminal Procedure, published in the Official 

Gazette of Romania, Part I, no. 92 of 1 February 2017. The Constitutional Court was previously 

referred to in connection with this normative act, by two applications regarding legal conflicts of a 

constitutional nature between Parliament and the Superior Council of Magistracy, on the one hand, 

and the Government, on the other hand, that were submitted by the President of Romania and by the 

President of the Superior Council of Magistracy, respectively, based on provisions of Article 146 lit. 

e) of the Constitution, and further by means of an exception of unconstitutionality on the basis of 

Article 146 lit. d) of the Constitution, that was directly raised by the People’s Advocate, but also in 

proceedings before an ordinary court of law. Both the legal conflicts of a constitutional nature and the 

exception of unconstitutionality raised directly by the People’s Advocate were resolved by the Court’s 

Decisions no. 63 of 8 February 2017 and no. 64 of 9 February 2017, respectively. In the end, after 

delivery of these two decisions, Parliament – by virtue of its constitutional powers – passed a law to 

approve the abrogation of the emergency ordinance concerned via another emergency ordinance, 

that is Law no. 9/2017 for approval of the Government Emergency Ordinance no. 14/2017 repealing 

Government Emergency Ordinance no. 13/2017 amending and supplementing Law no. 286/2009 on 

the Criminal Code and Law no. 135/2010 on the Criminal Procedure Code, a law which is published 

in the Official Gazette of Romania, Part I, no. 144 of 24 February 2017. 

45. In making a reference to the cases already decided by the Constitutional Court, or those still 

pending, but also to several other normative acts in their chronological succession after the adoption 

of Government Emergency Ordinance no.13/2017, the Government has meant to underline the 

constitutional and legal mechanisms which are made available in order to ensure effective remedies 

in cases where the acts adopted by the Government under legislative delegation might prove to be 

unconstitutional, unlawful or inappropriate. However, such remedies are devised by the Constitution 

as falling under the competencies of either Constitutional Court or Parliament, as the case may be, 

in accordance with the principle of supremacy of the Constitution and of its core guarantee - the 

constitutional review, on the one hand, and the principle that Parliament is the supreme legislative 

body and the country’s sole legislative authority, on the other hand. In other words, the manner in 

which the Government fulfils its role as a delegated legislator, subject to Article 115 of the 

Constitution, may be come under review in terms of constitutionality (under the Constitutional Court's 

jurisdiction) or in terms of legality and appropriateness (subjected to Parliament). In that regard, one 

should keep in mind the constitutional provisions of Article 115 - Legislative delegation and of those 

in Chapter IV - Relations between Parliament and Government of Title III of the Constitution. In like 

manner are the recommendations of the Venice Commission, concerning the basic requirements 

which define the Rule of Law in the legislative procedure. In regard of a possible abuse of power by 

the executive authority in this procedure, control is strictly circumstantiated to a parliamentary control 

and judicial review, which means judicial review of constitutionality (see the Rule of Law Checklist, 

adopted by the Venice Commission at its 106th Plenary Session, 11 - 12 March 2016, paragraph 51). 

 46. As regards the judicial authority – i.e. the courts of law, the Public Ministry, the Supreme 

Council of Magistracy, they must comply with that constitutional framework, being afforded the 

possibility to launch the mechanisms for the exercise of review powers by the above-mentioned 

authorities, which is to make referrals to the Constitutional Court in connection with normative acts, 

but all that within the limits established by Article 146 of the Constitution and while observing the 

Court’s powers, and not under some competence of their own.  

47. As to the Public Ministry, the Government invokes the provisions of Article 131 (1) of the 

Constitution, that "(it) shall represent the general interests of society, and defend legal order, as well 

as the citizens' rights and freedoms", but that with regard to "the judicial activity." That is why, 

according to Article 131 (3) of the Constitution, "The public prosecutor's offices are attached to courts 

of law, and shall direct and supervise the criminal investigation activity of the judicial police, subject 

to the law." The Public Ministry has no political role whatsoever, nor has it any role in the legislative 

procedure, it cannot initiate any normative act, or control such act, or review its legality or 
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appropriateness. The Public Ministry applies the law and acts within the limits established by law, but 

the law will remain outside its control because otherwise it were in violation of the principle of 

separation of powers that underpins the whole edifice of the rule of law. It is not and should not be 

conceivable to accept that political decisions whether to adopt or not a legislative measure be 

subjected to review by the Public Ministry; neither is the claim that it would pursue only its own 

competence upon receiving a denunciation in connection with the circumstances of adoption of a 

normative act. Such competencies have not been devised by the Constitution for the Public Ministry, 

and cannot rely on any of the constitutional norms; nor would it be conceivable to exist. That because, 

according to the Basic Law, Parliament is the primary legislature vested with plenary law-making 

powers, with all that such entails, while the Government, a delegated legislator. 

48. It is also pointed out, as the Venice Commission has concluded, that the ability of a national 

constitutional system to separate and distinguish political and criminal responsibility for Government 

ministers is a sign of the level of democratic well-functioning and maturity as well as the respect for 

the rule of law (see the “Report on the relationship between political and criminal ministerial 

responsibility”, adopted by the Venice Commission at its 94th plenary session, Venice, 8 - 9 March 

2013). In that regard, the Government of Romania considers that the Basic Law provides the 

necessary support for this important distinction, by having clearly established competencies of public 

authorities in connection with the legislative procedure. The circumstances, reasons, the procedure 

for the adoption of normative acts - in this case, ordinances - all that is subordinated to requirements 

with regard to constitutionality, legality, appropriateness, and exceeds the powers entrusted to the 

Public Ministry by the constituent legislator. For that reason, any interference by the Public Ministry 

into the legislative activity - under the guise of exercising its own competence after receiving a 

"denunciation" in regard to the adoption of a normative act - constitutes a serious violation of the 

powers ascribed to the delegated legislator, as enshrined in Article 115 of the Constitution, of the 

political control on the part of the primary legislature - Parliament, as enshrined in Article 61 and 

Articles 111 -  115 of the Constitution, and of the principle of separation of powers and the rule of law, 

as enshrined in Article 1 (3) and (5) of the Constitution. 

49. Whereas all acts and actions conducted by the Public Ministry on the basis of that 

denunciation are obviously related to the circumstances, legality, appropriateness for the adoption of 

Government Emergency Ordinance no. 13/2017, regardless of their qualification and allegations 

made in the denunciation, the Government sees in the criminal investigation concerning the 

emergency ordinance an inadmissible intrusion into the legislative activity, and a flagrant breach of 

the constitutional provisions mentioned above. 

 50. For all these reasons, the Government asks the Constitutional Court to declare the existence 

of a legal conflict of constitutional nature between the Romanian Government and the Public Ministry 

– the Prosecutor's Office attached to the High Court of Cassation and Justice – the National 

Anticorruption Directorate, a conflict which has been generated by the latter’s acts to investigate into 

the legality and the appropriateness of adopting a normative act, namely Government Emergency 

Ordinance no. 13/2017, thus in breach of the Government’s exclusive competence of legislated 

delegation, whose exercise may only be subjected to the Constitutional Court’s review, and to political 

oversight, also in terms of legality, by Parliament. The Court is furthermore requested, in its capacity 

as a guarantor for supremacy of the Constitution, to make a ruling in view of the future conduct of the 

parties involved in the conflict, to the effect that the prosecution is not entitled to investigate into the 

circumstances, appropriateness and legality of the procedure followed in the adoption of normative 

acts. 

51. In accordance with Article 35 (3) of the Law no. 47/1992 on the organisation and functioning 

of the Constitutional Court, which reads: "The debate shall take place on the basis of the report 

presented by the judge-rapporteur, of the request in the case submitted to the Court, of the viewpoints 

presented according to paragraph (1) above, of the evidence given and the parties' submissions", in 

conjunction with Article 76 of Law no. 47/1992, subject to which "Public authorities, institutions, self-

managed public companies, trading companies and all other organizations shall have to 
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communicate any information, documents, and records they hold, as requested by the Constitutional 

Court for the fulfilment of its powers", the Court has deemed it useful for this case to request certified 

copies of certain documents from the case-file instrumented by the Prosecutor's Office attached to 

the High the Court of Cassation and Justice – the National Anticorruption Directorate, that is of the 

acts having instilled the prosecution (complaint, denunciation, or a referral ex officio) and of the orders 

for initiation of criminal prosecution in rem / in personam. 

52. The Public Ministry – The Prosecutor's Office attached to the High Court of Cassation and 

Justice has conveyed, by document 454/C/416/III-13/2017 of 21 February 2017, registered at the 

Constitutional Court under no. 1979 of 21 February 2017, the acts of referral to the Prosecutor’s 

Office attached to the High Court of Cassation and Justice – the National Anticorruption Directorate 

as well as the order for initiating the prosecution in rem from the file no. 46/P/2017, before the Section 

for Combating the Offences Assimilated to those of Corruption within the National Anticorruption 

Directorate.  

53. Likewise, the case was complemented with an amicus curiae brief, sent by the Association 

of Romanian Community Coalition in support of the application lodged by the President of the Senate, 

providing arguments concerning the existence of a legal conflict of a constitutional nature between 

public authorities. 

 

THE COURT 

having examined the application requesting the resolution of the legal conflict of a constitutional 

nature between the Government of Romania and the Public Ministry – The Prosecutor’s Office 

attached to the High Court of Cassation and Justice – the National Anticorruption Directorate, as has 

been submitted by the President of the Senate, the viewpoints from the Public Ministry – The 

Prosecutor’s Office attached to the High Court of Cassation and Justice and from the Government, 

the documents placed on the case-file, the report by the judge-rapporteur, the submissions made by 

the representative of the President of the Senate as well as by the attending parties, the provisions 

of the Constitution and Law no.47/1992 on the organisation and functioning of the Constitutional 

Court, holds as follows: 

 54. As to the admissibility of the request, the Constitutional Court, in accordance with Article 

146 lit. e) of the Constitution "shall decide on legal disputes of a constitutional nature between public 

authorities". In that regard, the public authorities which may be involved in a legal conflict of a 

constitutional nature are only those included under Title III of the Constitution, namely: Parliament, 

composed of the Chamber of Deputies and the Senate, the President of Romania, as a unipersonal 

public authority, the Government, bodies of the central public administration and local government, 

and the judicial authority bodies. Under the circumstances, the Court finds that both the Romanian 

Government and the Public Ministry – The Prosecutor’s Office attached to the High Court of Cassation 

and Justice – the National Anticorruption Directorate are public authorities which are qualified to 

become a party in a legal conflict of a constitutional nature. Thus, under Article 1 (1) of Government 

Emergency Ordinance no. 43/2002, the National Anticorruption Directorate is "a structure with legal 

personality within the Prosecutor’s Office attached to the High Court of Cassation and Justice." Article 

1 (31) of the same law provides that "The Prosecutor General of the Prosecutor's Office attached to 

the High Court of Cassation and Justice leads the National Anticorruption Directorate through the 

Chief Prosecutor of this Directorate. [...]" Accordingly, this is a specialized unit as part of the Public 

Ministry, thus also a part of the judicial authority. 

55. In order to exert its constitutional jurisdiction, the Constitutional Court must be referred to, 

pursuant to Article 11 (1) lit. A.e) of Law no. 47/1992, "at the request of the President of Romania, 

the President of either of the Chambers, the Prime Minister, or the President of the Superior Council 

of Magistracy". As regards submissions by the Public Ministry about the inadmissibility of the referral 

to the Constitutional Court, on account that the applicant, the President of the Senate, cannot justify 

an interest to pursue, the Court holds that the constitutional text makes a distinction, which is further 
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developed in its own settled case-law, between two categories of legal subjects: those entitled to refer 

a case to the Constitutional Court as are explicitly listed by the constitutional provision, and the public 

authorities that can be involved as a party in the conflict as is established in the case-law, namely all 

the authorities covered by Title III of the Constitution, and that the said distinction is intended to 

delineate their legal standing in proceedings before the Court. Thus, the first category, in lodging an 

application to the Court, have acted by virtue of their right conferred by the Constitution, without so 

necessarily acquiring the status of a party in the conflict, while the second category will automatically 

become a party in the conflict. The standing to bring proceedings to the Court is not conditional on 

justifying an interest of their own which might be asserted or acknowledged through the conflict 

resolution. The Court observes that the legal subjects to whom the Constitution has assigned the role 

to launch the procedure provided for in Article 146 lit. e) are of the highest dignity in the State, and 

represent the legislative, executive and judicial authorities. An application they bring before the Court 

must concern the content or scope of the constitutional tasks of public authorities or any other legal 

situation of conflicts whose occurrence is directly rooted in the Constitution, and it must pursue to 

establish the state of constitutionality which is allegedly affected by a breach of the principle of 

separation of powers. In this situation, the applicant’s interest overlaps with the very aim of the request 

submitted, which is circumscribed to the general interest of society, that is upholding the Basic Law, 

the principles and values that it enshrines and guarantees. The constituent legislator has conferred 

to the subjects of law listed in Article 146 lit. e) the role to act as a guarantor of the rule of law, hence 

of a higher public interest, independent of whether the authority which makes the referral has an 

interest of its own. The rhetoric that requires the applicant to justify a particular interest, seen against 

the limitative number of the legal subjects who are entitled to initiate such proceedings, would rather 

see the constitutional norm to be restrictive in what concerns the access to the Constitutional Court 

in order to resolve legal conflicts between authorities, an interpretation which is inadmissible in the 

light of the hereinabove stated. But even more, the Constitutional Court case-law (Decision no. 

270/2008, published in the Official Gazette of Romania, Part I, no. 290 of 15 April 2008, Decision no. 

972/2012, published in the Official Gazette of Romania, Part I, no. 800 of 28 November 2012, 

Decision no. 460/2013, published in the Official Gazette of Romania, Part I, no. 762 of 9 December 

2013, and Decision no. 261/2015, published in the Official Gazette of Romania, Part I, no. 260 of 17 

April 2015) illustrate situations where the application originated from either the President of Romania, 

or the President of the Superior Council of Magistracy, although these public authorities were not part 

of the conflict being complained of. A justification of the constitutional interest in their approach, 

whether it was explicitly stated (the function of the President of Romania as a mediator between the 

state powers as provided in Article 80 (2) of the Constitution) or it resulted from the particulars of the 

conflict brought before the Constitutional Court (where application was lodged by the President of the 

Superior Council of Magistracy, the conflict had involved authorities that are part of the judicial 

authority – the High Court of Cassation and Justice or the Public Ministry, so that the Council’s interest 

was justified by its constitutional role as a guarantor of judicial independence, as required by Article 

133 (1) of the Constitution) had not been taken as a legal basis for vesting the Constitutional Court; 

it held instead that "the legal subjects entitled under the Basic Law to approach the Court are 

exhaustively provided, and the constitutional norm does not differentiate as to whether such 

authorities are parties or not in the conflict referred to the Court". Consequently, the Court has found 

that these applicant authorities have a right to submit a request concerning the resolution of legal 

disputes of a constitutional nature although they are not parties to conflict, thus cannot justify an 

interest of their own. 

 56. For the reasons stated above, the Court considers that request made by the public 

prosecutor, to extend the procedural framework and also bring the Chamber of Deputies to the 

proceedings, is not justified. 

 57. Accordingly, the Court finds it has been legally vested and is competent, under Article 146 

lit. e) of the Constitution and Articles 1, 10, 34 and 35 of Law no. 47/1992, to rule on the legal conflict 

of a constitutional nature between public authorities. 
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58. Having examined the timeline of events, the Court observes that on 18 January 2017, the 

Ministry of Justice had put into public debate a draft emergency ordinance amending and 

supplementing Law no. 286/2009 on the Criminal Code and Law no. 135/2010 on the Criminal 

Procedure Code, which was also submitted to the Superior Council of Magistracy for endorsement. 

The Plenary of the Superior Council of Magistracy gave its negative opinion, by Decision no. 65 of 25 

January 2017, and essentially stated that such regulations should not be adopted by way of a 

Government Emergency Ordinance, as long as requirements set by Article 115 (4) of the Constitution 

had not been met with. On 31 January 2017, the Ministry of Justice sent a new draft emergency 

ordinance amending and supplementing Law no. 286/2009 on the Criminal Code and Law no. 

135/2010 on the Criminal Procedure Code, to be endorsed by the Superior Council of Magistracy. 

Later in that day, without having received the Council’s opinion, the Romanian Government adopted 

the Emergency Ordinance no. 13/2017 amending and supplementing Law no. 286/2009 on the 

Criminal Code and Law no. 135/2010 on the Criminal Procedure Code, that is published in the Official 

Gazette of Romania, Part I, no. 92 of 1 February 2017. 

 59. According to the preamble of this normative act, the Government envisioned to bring certain 

texts of the new Criminal Code and new Criminal Procedure Code into accord with a number of 

decisions rendered by the Constitutional Court, so as to ensure uniform and coherent application of 

the law. These elements, along with the need "to harmonize the Criminal Procedure Code with the 

provisions of Directive (EU) 2016/343 of the European Parliament and of the Council of 9 March 2016 

on the strengthening of certain aspects of the presumption of innocence and the right to be present 

at trial in criminal proceedings" had been appreciated by the Government as an extraordinary 

situation whose regulation can no longer be postponed, in the sense of Article 115 (4) of the 

Constitution, because of the negative effects that could arise from a non-unitary interpretation of laws. 

 60. The emergency ordinance in question has redefined the normative content of certain 

criminal offences, it has decriminalised / criminalised certain actions and also amended norms of 

criminal procedure. By its subject matter of regulation, namely the amendment of certain provisions 

in the Criminal Code and the Criminal Procedure Code, respectively, it is an act of a normative 

character, thus applicable to an indeterminate number of persons who fall under the hypotheses 

provided therein. 

 61. On 31 January 2017, two individuals filed a criminal accusation (denunciation) with the 

Prosecutor's Office attached to the High Court of Cassation and Justice – the National Anticorruption 

Directorate, against Grindeanu Sorin Mihai, Prime Minister, and Florin Iordache, Justice Minister, for 

having committed the following offences: aiding and abetting, as provided by Article 269 (1) of the 

Criminal Code, and presentation in bad faith of inaccurate data to Parliament or the President of 

Romania on the activity of the government or a ministry in order to conceal actions that could harm 

the interests of the state, as provided by Article 8 (1) lit. b) of Law no. 115/1999 on ministerial 

responsibility, republished, as subsequently amended. The next day, on 1 February 2017, one of the 

petitioners complemented his original denunciation and also notified the prosecutor's office about the 

commission of the criminal offence provided by Article 13 of Law no. 78/2000 on preventing, 

discovering and sanctioning corruption offences. 

 62. Based on the said denunciation, case-file no. 46/P/2017 was registered at the Section for 

Combating the Offences Assimilated to those of Corruption within the National Anticorruption 

Directorate; by its Order of 1 February 2017, the prosecutor investigating the case started criminal 

proceedings in regard to the following criminal offences: use of its authority or influence by the person 

who has a leadership position in a political party for the purpose of obtaining for himself or for 

somebody else money, goods or other undue advantages, as provided under Article 13 of Law no. 

78/2000, aiding and abetting the perpetrator, as provided under Article 269 (1) of the Criminal Code, 

and presentation in bad faith of inaccurate data to Parliament or the President of Romania on the 

activity of the government or a ministry in order to conceal actions that could harm the interests of the 

state, as provided under Article 8 (1) lit. b) of Law no. 115/1999. 
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 63. On 2 February 2017, the National Anticorruption Directorate issued a press release, under 

no. 126/VIII/3, announcing that: "The National Anticorruption Directorate has registered a complaint 

lodged by several individuals regarding possible offences under the jurisdiction of this institution, in 

connection with the manner of adoption of certain normative acts. Consequently, according to the 

criminal procedural provisions, specific procedural activities are being conducted regarding the 

notified aspects." 

 64. Further to this situation, the President of the Senate approached the Constitutional Court 

with the request to resolve a legal conflict of a constitutional nature between the Romanian 

Government and the Public Ministry – the National Anticorruption Directorate, a conflict caused by 

actions taken by prosecutors from the National Anticorruption Directorate while investigating the 

appropriateness and circumstances in which the draft Emergency Ordinance no. 13/2017 amending 

and supplementing Law no. 286/2009 on the Criminal Code and Law no. 135/2010 on the Criminal 

Procedure Code was prepared. 

 65. The Court observes that, after its being referred in the instant case, an Order was issued on 

24 February 2017 in Case no. 46/P/2017 of the Section for Combating the Offences Assimilated to 

those of Corruption within the National Anticorruption Directorate, by which the prosecutor, also 

having regard to another order issued earlier that day to the effect of extending criminal proceedings 

in view of the offences of stealing or destroying documents; stealing or destroying evidence or 

documents, and falsification of documents, decided: closure of the case relative to the criminal 

offence provided by Article 13 of Law no. 78/2000, that is use of its authority or influence by the 

person who has a leadership position in a political party for the purpose of obtaining for himself or for 

somebody else money, goods or other undue advantages; disjoinder of remaining case and 

declining jurisdiction to the Prosecutor's Office attached to the High Court of Cassation and Justice 

for competent investigation into the commission of the following offences: aiding and abetting; 

presentation in bad faith of inaccurate data to Parliament or the President of Romania on the activity 

of the government or a ministry in order to conceal actions that could harm the interests of the state; 

stealing or destroying documents; stealing or destroying evidence or documents; falsification of 

documents. 

66. As to the concept of legal conflict of a constitutional nature between public authorities, 

as the Constitutional Court held in its Decision no. 53 of 28 January 2005, published in the Official 

Gazette of Romania, Part I, no. 144 of 17 February 2005, such must entail "acts or concrete actions 

whereby one or more than one authority has arrogated powers, tasks or competencies entrusted to 

another public authority under the Constitution, or an omission consisting in denial of competence or 

refusal to fulfil certain measures which fall under their respective obligations." Likewise, by Decision 

no. 97 of 7 February 2008, published in the Official Gazette of Romania, Part I, no. 169 of 5 March 

2008, the Court held that: "A legal conflict of a constitutional nature occurs between two or more 

authorities, and may envisage the content or scope of their duties arising from the Constitution, that 

means they are conflicts of competence, whether positive or negative, which may lead to an 

institutional blockage." Furthermore, the Court held that Article 146 lit. e) of the Constitution 

"establishes the Court's jurisdiction to resolve any legal conflict of a constitutional nature as may occur 

between public authorities, not just the conflicts of competence arising between them." Therefore, the 

concept of legal conflict of a constitutional nature "shall envisage any conflicting legal situation whose 

occurrence is directly rooted in the Constitution" (see Constitutional Court Decision no. 901 of 17 

June 2009, published in the Official Gazette of Romania, Part I, no. 503 of 21 July 2009). 

67. For the consideration of the request submitted in this case, the Constitutional Court must 

rely on relevant texts of the Basic Law and, by means of interpretation thereof, discern the true intent 

of the constituent legislator so as to ultimately resolve the institutional conflicts herewith invoked. 

 68. Given the aspects circumscribed in the afore cited case-law concerning the powers 

attributed to the Constitutional Court under Article 146 lit. e) of the Constitution, the Court will have to 

decide whether the points made by the President of the Senate in his application meet the constituent 

elements of a legal conflict of a constitutional nature between the Romanian Government, on the one 
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hand, and the Public Ministry – the Prosecutor's Office attached to the High Court of Cassation and 

Justice – the National Anticorruption Directorate, on the other hand; then analyse whether the Public 

Ministry – the National Anticorruption Directorate, by inquiring into the circumstances, legality and 

appropriateness of the adoption of Government Emergency Ordinance no. 13/2017 amending and 

supplementing Law no. 286/2009 on the Criminal Code and Law no. 135/2010 on the Criminal 

Procedure Code, has arrogated powers to conduct a criminal investigation in a domain which exceeds 

the legal framework, thus breaching upon the Government competence to adopt normative acts. 

 69. In order to decide whether a conflict exists or not, the Court must first determine the legal 

and constitutional framework and the limits of competencies vested in the conflicting 

authorities, on the one hand, and establish the facts, that is, examine concrete details which may 

reveal the conduct (act, actions, omissions, facts) that was (or not) the conflict’s source, on the other 

hand. In other words, the factual situation will have a decisive part in the adjudication of claims as to 

legal conflicts of a constitutional nature, and its judicious determination is a prerequisite for the 

Constitutional Court’s scrutiny. In the exercise of such powers, the Court does not undertake an 

abstract review of constitutionality in relation to the conduct of public authorities involved in the 

conflict, but it decides on a specific, concrete conflict that is caused by a specific act / action / omission 

/ fact, a conflict which must be resolved by the sanctions applied because of the departure from the 

constitutional norms. 

 70. In the light of the hereinabove stated concerning the legal and constitutional framework 

and the limits of competencies vested in the conflicting authorities, and with regard to the 

Government’s competence to adopt emergency ordinances, the Court observes that Article 1 (4) 

of the Constitution has established the principle of separation and balance of powers within the 

framework of a constitutional democracy, which requires, on the one hand, that none of the three 

powers should interfere in the activity of another power, and on the other hand, that checks must be 

carried out as provided by law, on the acts issued by each of these powers. 

 71. According to Article 102 (1) of the Constitution, "the Government, in accordance with its 

governing programme accepted by Parliament, ensures the implementation of the domestic and 

foreign policy of country and exercises the general management of public administration". To 

implement the governing programme accepted by Parliament also involves the initiation and adoption 

of normative acts for the regulation of social relations as envisaged by this programme. 

 72. As regards proposition of normative acts, it is for the Government to exercise its right of 

legislative initiative under Article 74 of the Constitution ("A legislative initiative shall lie, as the case 

may be, with the Government, Deputies, Senators, or a number of at least 100,000 citizens holding 

the right to vote [...]"), followed by debates in the ordinary legislative procedure, or to assume 

responsibility before Parliament under Article 114 (1) of the Constitution ("The Government can 

assume its responsibility before the Chamber of Deputies and the Senate, in a joint session, with 

respect to a programme, statement of general policy, or bill"), followed by discussions on a strictly 

political issue, one which concerns the Government’s keeping its mandate or being toppled. These 

two institutions – legislative initiative and assumption of responsibility – give expression to the 

Government’s constitutional powers, without excluding each other. 

73. Concerning the Government’s competence to adopt normative acts with the force of 

law, an extensive case-law of the Constitutional Court, such as its recent Decision no. 63 of 8 

February 2017, published in the Official Gazette of Romania, Part I, no. 165 of 27 February 2017, 

has established that under provisions of Article 61 (1), second sentence of the Constitution, 

Parliament is conferred the capacity as the country’s one and only legislative authority; by virtue of 

its legislative monopoly, Parliament is the only public authority that makes laws. The concept of "law" 

is defined by two criteria: the formal or organic, and the material one. According to the first criterion, 

the law is characterized as an act of the legislative authority, and is identified after the body vested 

with powers of enactment and the procedure to be followed for that purpose. This conclusion stems 

from the provisions of Article 61 (1), second sentence of the Constitution, according to which 

"Parliament is [...] the sole legislative authority of the country" in conjunction with the provisions of 
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Articles 67, 76, 77 and 78, according to which the Chamber of Deputies and the Senate shall pass 

laws that are subject to promulgation by the President of Romania, and enter into force three days 

after publication in the Official Gazette of Romania, Part I, unless otherwise, at a later date specified 

therein. The substantive criterion envisages content of the regulations, and is defined in consideration 

of the normative subject matter, namely in respect of the nature of social relations regulated by the 

norm, for which Parliament has plenary law-making competence (paragraph 88). 

74. The original competence of the Government, as an executive authority, is set forth in Article 

108 (2) of the Constitution, and concerns regulatory measures in the organisation of the enforcement 

of laws, i.e. of the primary legislation, by enactment of decisions, which are normative acts of 

secondary purport. Government decisions are normative or individual administrative acts issued with 

a view to the proper administration in the enforcement of primary legislation which requires 

subsequent arrangements and rules to ensure its correct application. Decisions are always based on 

a law, secundum legem, and ensure the application or enforcement of laws. In other words, the rule 

underlying the Romanian constitutional system is that the Government is not entitled to create primary 

legislation that regulates social relations, but only to adopt secondary legislation. However, the 

Constitution has also established, in Article 108 (3) and in Article 115 (1) - (3), a task enabling the 

Government to issue ordinances, which is a legislative competence derived from a law adopted by 

Parliament, whereby the sole legislative authority of Romania has delegated, for a limited time, the 

power of legislation in areas strictly delineated by the Constitution and the enabling law. The exercise 

of such powers is likewise included in the sphere of the executive, because the Government, by 

issuing ordinances, accomplishes the enabling law, and the specific aspects involved by such a law 

in respect of the assessment of limitations on the powers thus granted. Despite the fact that the 

Government, as the effect of empowerment, issues an act which, by content, is of legislative 

character, on account of a legislative delegation, the ordinance remains an administrative act by the 

executive authority. Furthermore, as regards the law-making competence, the Court holds that the 

relationship between the legislative and the executive power is completed by the competence 

bestowed on the Government to adopt emergency ordinances under the conditions provided by 

Article 115 (4) - (6) of the Constitution. An emergency ordinance, as a normative act that allows the 

Government to deal, under control by Parliament, with an extraordinary situation is justified by the 

necessity and urgency to lay down regulations in a situation which, because of its circumstances, 

calls for an immediate solution in order to avoid severe harm to the public interest (see paragraphs 

89-91). 

75. In particular, the legal regime of emergency ordinances is established in Article 115 (4) to 

(6) of the Constitution and refers to cases where such may be issued: extraordinary situations whose 

regulation cannot be postponed, the Government having an obligation to give the reasons for the 

emergency within their content; entry into force: only after submission for debate in an urgency 

procedure to the Chamber that has initial competence and with a mandatory convocation of 

Parliament if not in session; scope of regulation: it can also be that of an organic law, but in that case 

approval must be given by a law which is adopted with the majority required by Article 76 (1) of the 

Constitution; emergency ordinances may not be adopted in the field of constitutional laws, or affect 

the status of fundamental institutions of the State; likewise, emergency ordinances may not be 

detrimental to the rights, freedoms and duties provided in the Constitution, or electoral rights, and 

cannot establish measures of forcible transfer of assets into public property. In view of these 

considerations, the Court holds that the Constitution, in addition to the legislative monopoly vested in 

Parliament, has established a legislative delegation in Article 115 by virtue of which the Government 

may issue ordinances, be they simple [Article 115 (1) - (3)] or emergency [Article 115 (4) - (6)]. Thus, 

the transfer of certain legislative tasks onto the executive authority is accomplished by an act of 

Parliament or, in exceptional cases and only under parliamentary control, by a constitutional route 

(paragraphs 92-93). 

 76. In the analysis of an alleged legal conflict of a constitutional nature between the Romanian 

Government and Parliament in terms of their legislative powers, the Court, having regard to its settled 
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case-law, on the one hand, and the constitutional provisions of Article 115, on the other hand, has 

held by its Decision no. 63 of 8 February 2017 that the adoption of the Emergency Ordinance no. 

13/2017 amending and supplementing Law no. 286/2009 on the Criminal Code and Law no. 135/2010 

on the Criminal Procedure Code was made in the exercise of the Government’s own powers as 

explicitly provided by Article 115 of the Basic Law. 

 77. As regards the control over the Government’s compliance with the procedure for 

adoption of a simple or emergency ordinance and of its normative content in terms of legality, 

as is specified hereinabove, the rule underlying the Romanian constitutional system is that the 

Government is not entitled to create primary legislation that regulates social relations, but only to 

adopt secondary legislation. However, the Constitution has also established, in Article 108 (3) and in 

Article 115 (1) - (3), a prerogative enabling the Government to issue ordinances, which is a legislative 

competence derived from a law adopted by Parliament, while through Article 115 (4) - (6) it confers 

the Government’s competence to adopt emergency ordinances under the conditions set forth in the 

constitutional norms themselves. 

 78. From a material viewpoint, in terms of their substantive content, the Government’s simple 

or emergency ordinances have the force of law and are considered primary legislation. By definition, 

the law, meant as a legal act of authority, is unilateral, so it gives expression to the will of the 

legislature only, while its content and form are determined by the need for regulations in a specific 

area of social relations. The scope of law is determined by the legislature, in that such is designed to 

be applicable in an unspecified number of concrete cases, depending on whether their classification 

falls under the hypothesis of its established norms. Otherwise, if the scope of regulations is concretely 

determined on an intuitu personae basis, the law has an individual character, being applicable to one 

single case, unequivocally established, thus having lost its constitutional legitimacy because of a 

violation of the principle of equality of citizens' rights and the principle of separation of powers (see 

Decision no. 600 of 9 November 2005, Decision no. 970 of 31 October 2007, Decision no. 494 of 21 

November 2013). 

 79. From a formal viewpoint, in terms of the issuing authority, both secondary (i.e. Government 

decisions) and primary legislation (i.e. simple and emergency ordinances) are administrative acts. 

Statutory norms for the review of administrative acts are laid down in Law no. 554/2004 on 

Administrative Contentious, which in Article 1 (1) states: "Any person that deems him/herself 

aggrieved in a legitimate right or interest by a public authority, through administrative action, or as a 

consequence of such authority's failure to resolve such person's petition within the timeframe 

provided by law may approach the competent Administrative Litigations Court with a request for the 

rescinding of the contested action, or the recognition of the claimed right or of the legitimate interest, 

and for the reparation of the damage sustained as a consequence thereof. The legitimate interest 

may be both private and public." This notwithstanding, in derogation from the general law, the simple 

or emergency ordinances issued by the Government are not subject to judicial review carried out 

by the ordinary courts of law, but are subject to a constitutional review as enshrined in Article 

146 lit. d) of the Constitution by virtue of their regulatory quality as primary legislation, thus 

equivalent to the law. Accordingly, an ordinance, in its entirety or just certain parts thereof, may be 

subjected to a posteriori constitutional review based on the constitutional norm and provisions of Law 

no. 47/1992, by invoking an exception of unconstitutionality. Such review is aimed at issues of 

extrinsic constitutionality, that is procedure for adoption of the act, and issues of intrinsic 

constitutionality, that is normative content of the act. In other words, the possibility to check into 

aspects concerning the legality of simple or emergency ordinances adopted by the 

Government has been envisaged exclusively in relation to the Basic Law, which has established 

the procedure for the adoption of this type of normative acts as well as the fundamental rights and 

freedoms their content must comply with. Since the Constitutional Court is the guarantor of 

supremacy of the Basic Law, as prescribed by Article 142 (1) of the Constitution, and the sole body 

of constitutional jurisdiction in Romania, as termed by Article 1 (2) of Law no. 47/1992, it means that, 

in accordance with constitutional and legal provisions in force, the Constitutional Court alone is 
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authorised to carry out the review of simple or emergency ordinances, and no other public 

authority has subject-matter jurisdiction in this area. 

 80. Under Article 147 (1) of the Constitution, "The provisions of the laws and ordinances in force, 

as well as those of the regulations, which are found to be unconstitutional, shall cease their legal 

effects within 45 days of the publication of the decision of the Constitutional Court if, in the meantime, 

Parliament or the Government, as the case may be, cannot bring into line the unconstitutional 

provisions with the provisions of the Constitution. For this limited length of time the provisions found 

to be unconstitutional shall be suspended de jure." Decisions by which the Constitutional Court has 

declared certain ordinances or provisions thereof as unconstitutional are generally binding (erga 

omnes) and such normative provisions can no longer be applied by any public authority from the date 

of publication of the Constitutional Court decision in the Official Gazette. "A decision of 

unconstitutionality is part of the legal, normative order, whose effect is to cease future application of 

the unconstitutional provision(s)" (see Decision no. 847 of 8 July 2008, published in the Official 

Gazette of Romania, Part I, no. 605 of 14 August 2008). That being so, where a normative act has 

been found at variance with the superior law, the Constitution, its legal effects will be terminated, but 

the sanction imposed is aimed only at removing the act concerned from the body of active 

law, and cannot form a basis for the legal responsibility of persons involved in the legislative 

procedure or in the decision-making process. 

 81. In that regard, the Constitution explicitly states in its Article 72 (1) - Parliamentary immunity, 

that "No Deputy or Senator shall be held legally responsible for votes [...] expressed in the exercise 

of their office." Constitutional regulations on parliamentary immunity are justified by the need to 

protect the parliamentary mandate as a guarantee for the accomplishment of constitutional 

prerogatives, and also a requirement for the well-functioning of the rule of law. In order to 

exercise their mandate in an effective manner, members of Parliament must enjoy real freedom of 

thought, expression and action in their activity (see, to that effect Decision no. 799 of 17 June 2011 

on the draft Law on Revision of Romania’s Constitution). This immunity covers the legislative 

decision-making and will apply mutatis mutandis to members of the Government in their activity 

as delegated legislator. Thus, the transfer of powers under the legislative delegation is concurrent 

with a transfer of the guarantees provided by the Constitution for the discharge of legislative duties in 

unimpeded freedom. It follows that no government minister can be held accountable for their political 

opinions or actions carried out in the preparation or adoption of a normative act with the force of law. 

To accept the contrary means to indirectly allow for an intrusion by another power into the legislative 

process, whose direct consequence is a violation of the separation of powers. For the person who 

holds the office of a member of Parliament or of the Government, exemption from responsibility for 

legislative activities is intended as a guarantee in the exercise of his mandate against possible 

pressure or abuse, whereas such immunity ensures independence, freedom and security in 

exercising his rights and obligations under the Constitution and laws. 

 82. In this context, the Court recalls as relevant its Decision no. 405 of 15 June 2016, paragraph 

79, concerning the analysis of the concept of "act" used in the normative content of the criminal 

offence of abuse of office, where the Court has noted that it can be interpreted either as a ‘material 

act’ committed by an individual, or as a normative legal act, defined as the source of law created by 

the organs of public authority vested with regulatory powers (Parliament, the Government, local 

administrative bodies) or as an act of the judiciary. From this perspective, the Court has observed 

that "the manner of interpretation of the term «act» may determine the application of the law 

in a way that, to a certain extent, may interfere with judicial proceedings governed by 

legislation which is manifestly non-penal, such as the procedure for the exception of illegality 

[A/N mutatis mutandis, procedure for the exception of unconstitutionality] or the procedure of 

appeals against judgments". 

 83. On account of these considerations, the Court takes the view that the reasons given in the 

afore-mentioned decision are entirely applicable as far as the procedures for adoption of normative 

acts by the Government are concerned; in that case, the sanction imposed for noncompliance 
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with statutory or constitutional provisions is one under the constitutional, i.e. non-criminal 

law, following the Constitutional Court’s findings of a simple or emergency ordinance as 

unconstitutional subject to Article 146 lit. d) of the Constitution, whose consequence is removal of 

legal effectiveness. 

 84. As regards the control over the Government’s compliance with the procedure for 

adoption of a simple or emergency ordinance and of its normative content in terms of 

appropriateness, the Court holds that an act of primary regulation (whether a law, simple ordinance 

or emergency ordinance of the Government) as a legal act of authority, gives expression to the will 

of the legislature, whose decision to legislate is based on the need to have regulations in a specific 

area of social relations. 

85. According to the case-law of the Constitutional Court with regard to Article 115 (4) of the 

Constitution (for example, Decision no. 255 of 11 May 2005, published in the Official Gazette of 

Romania, Part I, no. 511 of 16 June 2005), the Government may adopt emergency ordinances 

provided that all the following conditions are fulfilled: there is an extraordinary situation; its legal 

regulation cannot suffer postponement; the reasons for the urgency must be given in the content of 

the ordinance. An extraordinary situation shows higher degree of deviation from the ordinary or 

common routine and has an objective character, which means its existence does not depend on the 

will of the Government, which under the circumstances is compelled to promptly react for the sake of 

public interest, by way of an emergency ordinance (see, mutatis mutandis, Decision no. 83 of 19 May 

1998, published in the Official Gazette of Romania, Part I, no. 211 of 8 June 1998). Likewise, as 

defined by Decision no. 258 of 14 March 2006, published in the Official Gazette of Romania, Part I, 

no. 341 of 17 April 2006, "non-existence or lack of justification for the urgency of extraordinary 

situations [...] is clearly a constitutional barrier in the way of adoption of an emergency ordinance by 

the Government [...]. To decide the contrary is to render void the provisions of Article 115 on legislative 

delegation and leave room for the Government to adopt normative acts with the force of law with 

urgency, at any time, and in any domain -  taking into account that an emergency ordinance is also 

allowed to regulate in areas reserved for the organic law" (see Decision no. 366 of 25 June 2014, 

published in the Official Gazette of Romania, Part I, no. 644 of 2 September 2014). That being so, in 

order to issue an emergency ordinance, it is necessary to have an objective, quantifiable situation, 

independent of the will of the Government, one that might jeopardize the public interest. On rendering 

its Decision no. 255 of 11 May 2005, published in the Official Gazette of Romania, Part I, no. 511 of 

16 June 2005, the Court held that "to invoke an element of appropriateness, which by definition is 

a subjective one, and bestow thereon a contribution assumed as determinant for the urgency, thus 

implicitly converted into an extraordinary situation, takes one to the conclusion it might not necessarily 

and unambiguously be of an objective nature, but an expression of subjective factors as well (...)." 

 86. Whereas the constitutional provisions have established the framework and limits for the 

exercise of legislative delegation, which thus makes the legitimacy and constitutionality of ordinances 

conditional on the Government's fulfilment of explicit requirements, used in the Constitutional Court 

case-law as the criteria of constitutionality, it is only for the Constitutional Court to decide whether 

such requirements have been met. 

 87. The analysis of the above mentioned case-law shows that only unforeseeable elements of 

an objective character are susceptible to create a situation whose regulation suffers no delay. To 

ascertain such elements remains a task for the Government, and it must justify this intervention in the 

preamble of the normative act. Accordingly, the appropriateness of such legislation is confined 

to the making of a decision whether to adopt the normative act or not, whether to have an 

active or passive approach, as long as objective, quantifiable elements as provided by Article 115 

(4) of the Constitution have been proved. In other words, the decision belongs exclusively to the 

delegated legislator, and where it decides to set regulations in a specific legal situation, 

constitutional requirements must be complied with. 

 88. The Court further notes that legislative delegation, as enshrined in the Basic Law, involves 

an exception from the constitutional principle of separation of powers and a derogation from the 
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provisions of Article 61 (1) of the Constitution, subject to which "Parliament is the supreme 

representative body of the Romanian people and the sole legislative authority of the country". The 

mandate awarded to the Government under Article 115 must be equally accompanied by a legal 

mandate – i.e. an enabling, special law adopted by Parliament, in the case of simple ordinances, or 

one which is originated directly in the Constitution - in extraordinary cases the regulation of which 

cannot be postponed, in the case of emergency ordinances. The constitutional regime for these two 

types of ordinances is completely different, and cannot be classified in terms of a genus–differentia 

definition. Nevertheless, in a logical and systematic interpretation of Article 115 of the Constitution it 

follows that, in the framework of legislative delegation (itself a derogation from the aforesaid 

constitutional principles), the rule is that delegation must be approved by the original holder of the 

legislative power - Parliament, by means of an enabling law, which allows the Government to issue 

simple ordinances, whilst delegation based on Article 115 (4), which gives the ability to adopt 

emergency ordinances, is the exception, that can be used by the Government only in situations 

showing significant departure from the normal pattern. A constitutional argument justifying such an 

interpretation can be found in the provisions regarding the approval of the Government enactments 

by Parliament. Thus, if in the case of simple ordinances the Constitution provides for their approval, 

according to the legislative procedure, until the expiry of the enabling time limit, but only if the enabling 

law so requires, because of a presumption that the delegated authority will have accomplished a 

mandate awarded by Parliament, within the limits so established, where emergency ordinances are 

concerned, approval by Parliament in emergency procedure is mandatory, precisely because 

the legislative event has occurred outside any legislative delegation from the primary 

legislator, so that it is imperative to have parliamentary control over an administrative act with 

the force of law, pursuant to Article 61 (1) of the Constitution. Moreover, in order to ensure the 

status of Parliament as the sole legislative authority of the country, the Constitution has made the 

entry into force of the emergency ordinance conditional on setting out a parliamentary control over 

the respective normative act, while establishing an obligation of the Government to submit it for 

debate in an emergency procedure to the Chamber having the competence to be notified (see 

Decision no. 336 of 25 June 2014, paragraph 37). 

 89. In conclusion, the Court holds that the assessment of the appropriateness of the 

adoption of an emergency ordinance in terms of the decision to enact such legislation 

constitutes an exclusive task for the delegated legislator, which may be censored only under 

the conditions provided by the Constitution, i.e. only through parliamentary control exercised 

according to Article 115 (5) of the Constitution. So, it is only for Parliament to decide the fate of 

the Government’s enactment by adopting a law for its approval or rejection, as the case may be. 

During parliamentary debate, the highest legislative body has full control over the emergency 

ordinance concerned, in terms of both legality and appropriateness, whereas according to provisions 

of Article 115 (8) of the Constitution, the law approving or rejecting an ordinance shall regulate, if 

such is the case, the necessary steps concerning the legal effects caused while the ordinance was 

applicable. 

 90. Having regard to the constitutional provisions invoked, the Court finds that no other public 

authority except for the legislative can control the normative acts adopted by the Government 

in terms of the appropriateness of such enactment. 

 91. In the context of its analysis, the Court deems it relevant, for the resolution of this case, to 

appeal to the reasoning stated in the Report on "The relationship between political and criminal 

ministerial responsibility", adopted by the European Commission for Democracy through Law 

(Venice Commission) at its 94th Plenary Session, held in Venice, 8 - 9 March 2013 (CDL-

AD(2013)001). Thus, "on a general level the Venice Commission considers that the basic standard 

should be that criminal procedures should not be used to sanction political disagreement. 

Government ministers are politically responsible for their political actions, and this is the 

democratically correct way to ensure accountability within the political system. Criminal procedures 

should be reserved for criminal acts. Ministerial actions and decisions are often politically 
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controversial, and may later turn out to have been very unwise and detrimental to national interests. 

But this is for the political system to sort out. Procedures of impeachment or other criminal charges 

should not be used against political opponents for political reasons, but should be invoked only in 

those few and extraordinary cases in which a minister is suspected of a clear breach of law." 

(paragraphs 76-77). 

 92. Furthermore, it is affirmed that "when drawing the line between criminal and political 

responsibility, one should also take into account the special characteristics of the political decision-

making procedures and the "political game". It is important for democracy that government ministers 

have room for maneuver to pursue the policies that they are elected to do, with a wide margin of error, 

without the threat of criminal sanctions hanging over them. In a well-functioning democracy, ministers 

are held responsible for their policies by political means, not be resorting to criminal law. [...]" 

(paragraph 79). 

 93. Finally, "the Venice Commission considers that the ability of a national constitutional system 

to separate and distinguish political and criminal responsibility for government ministers (former and 

in office) is a sign of the level of democratic well-functioning and maturity as well as the respect for 

the rule of law. Criminal proceedings should not be used to penalise political mistakes and 

disagreements. Political actions by ministers should be subject to procedures for political 

responsibility. Criminal procedures should be reserved for criminal acts." (paragraphs 105-106). 

 94. In summary, the Constitutional Court is the only body empowered to review the legality / 

constitutionality of the Government’s simple ordinances or emergency ordinances (both in terms of 

adoption procedure and their normative content), and no other public authority has subject matter 

jurisdiction in this field. As regards the assessment of appropriateness in the adoption of an 

emergency ordinance, in what concerns the decision-making to set out such regulations, the Court 

finds that it is a prerogative of the delegated legislator which may be subjected to control only under 

the conditions established in the Constitution, i.e. only via parliamentary oversight exercised 

according to Article 115 (5) of the Constitution. To conclude, the Court notes that, in a State governed 

by the rule of law, and the principle of separation of powers, ministers are held accountable for their 

political decisions through political means, but not in the framework of the criminal law. 

 95. With regard to constitutional and legal powers of the Public Ministry, Article 131 of the 

Constitution provides that "(1) In the judicial activity, the Public Ministry shall represent the general 

interests of society, and defend legal order, as well as the citizens' rights and freedoms" and that the 

public prosecutors attached to the courts of law "shall direct and supervise the criminal investigation 

activity of the judicial police, subject to the law." Also, Article 132 (1) of the Constitution concerning 

the prosecutors’ statute stipulates that "Public prosecutors shall carry out their activity in accordance 

with the principle of legality, impartiality and hierarchical control, under the authority of the Minister of 

Justice". 

 96. The Public Ministry tasks are governed by provisions of Article 62 of Law no. 304/2004 on 

judicial organisation, whose paragraphs (3) and (4) provide that "Public prosecutors shall exercise 

their functions in compliance with the law, shall respect and protect human dignity, and shall defend 

human rights", and that "Prosecutor's Offices shall be independent in their relationships with the 

courts of law, as well as with the other public authorities." Article 63 of Law no. 304/2004 further 

enumerates the prosecutors’ tasks, which is mainly to carry out criminal prosecution in cases and 

under the conditions provided by law, to direct and supervise the criminal investigation activity of the 

criminal police, to refer to the courts for the trial of criminal cases, to exercise legal avenues of appeal 

against judicial decisions, as provided by law. The provisions of Article 64 then stipulate that "in the 

solution ordained, the prosecutor is independent, according to the law" and "the solutions adopted by 

the prosecutor may be invalidated in a reasoned manner by the hierarchically superior prosecutor, 

when they are deemed unlawful". Legality and validity of the solutions adopted by the prosecutor can 

be reviewed by the hierarchically superior prosecutor and by the judge for rights and liberties, under 

the provisions of Articles 339 - 341 of the Criminal Procedure Code, and by the trial court, in the 
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preliminary chamber procedure, under the provisions of Articles 342 - 348 of the Criminal Procedure 

Code. 

 97. Likewise, according to Article 3 (1) of Government Emergency Ordinance no. 43/2002 

regarding the National Anticorruption Directorate, it is entrusted with tasks to conduct criminal 

prosecution under the conditions provided by the Criminal Procedure Code, by Law no. 78/2000 on 

preventing, discovering and sanctioning corruption offences and by this emergency ordinance, for the 

criminal offences established in Law no. 78/2000 which, according to Article 13, fall under the 

competence of the National Anticorruption Directorate. Pursuant to Article 24 of Government 

Emergency Ordinance no. 43/2002, the provisions of the Criminal Procedure Code and the 

procedural provisions of Law no. 78/2000 and of Law no. 115/1999 shall be applied accordingly, also 

in the cases of falling under the jurisdiction of the National Anticorruption Directorate. 

 98. The prosecution bodies can be notified by a natural or a legal person, or by a fact-finding 

organ, or they can act ex officio. Notification of a prosecution body imposes an obligation on their part 

to carry out procedural acts which also involves to check the regularity of such notification, to evaluate 

timeliness of initiating the prosecution, and to manage the evidence adduced so as to obtain 

information which is necessary for the arrangement of a solution. 

 99. Under Article 294 of the Criminal Procedure Code, the criminal investigation body or the 

prosecutor must examine the notification, and establish whether they have jurisdiction (otherwise the 

referral is to be forwarded to the competent body), analyse the description of the facts (if description 

is incomplete or unclear, the referral shall be returned to the petitioner by administrative procedure, 

with indications of the missing elements) and the conditions of form prescribed for either complaint or 

denunciation under Articles 289 - 290 of the Criminal Procedure Code. In accordance with Article 294 

(3), when the referral meets the legal requirements for admissibility but its content reveals one of the 

cases that precludes criminal action as under Article 16 (1), the criminal investigation body shall 

submit the documentation to the prosecutor, accompanied by a proposal to close the case. Although 

the text refers to situations where proceedings are conducted by the criminal investigation body, the 

Court notes that because it has been placed in Title I. “Prosecution”, Chapter 2. “Notification of the 

prosecution authority”, Section 1. “General Regulations”, it means the text is applicable also if the 

prosecutor conducts such proceedings himself. 

 100. In all cases where the prosecution body was legally notified by a referral, and its content 

has revealed none of the cases that precludes criminal action as specified under Article 16 (1) 

lit. a) - j) of the Criminal Procedure Code (the criminal act in question does not exist; it is not 

covered by the criminal law or was not committed with the guilt required by law; there is no evidence 

that a person committed the offence; there is a justifying or non-imputability cause; a prior complaint, 

an authorization or seizure of the body of competent jurisdiction or other requirement set by the law, 

required for the initiation of criminal action, is missing;  amnesty or statute of limitations, or death of 

a natural person, suspect or defendant, occurred or de-registration of a legal entity, suspect or 

defendant, was ordered; a prior complaint was withdrawn, for offences in relation to which its 

withdrawal removes criminal liability, reconciliation took place or a mediation agreement was 

concluded under the law; there is a non-penalty clause set by the law; double jeopardy (res judicata); 

a transfer of proceedings with a different country took place under the law), the prosecutor shall order 

initiation of criminal proceedings toward the offence (in rem) in accordance with Article 305 of the 

Criminal Procedure Code. When the existing evidence shows reasonable cause of suspicion that a 

certain person has committed the offence about which criminal proceedings were initiated and none 

of the cases under Article 16 (1) applies, the prosecuting body orders that investigation continue in 

relation to that individual (in personam), who shall acquire the capacity of suspect. According to Article 

309 (1) of the Criminal Procedure Code, the criminal action is set in motion by the prosecutor, by 

order, during the course of prosecution, where evidence exists to attest that an individual has 

committed an offence and none of the cases under Article 16 (1) applies. 

 101. When the notification has met the legal requirements of admissibility, but its content 

reveals one of the cases that precludes criminal action as specified under Article 16 (1), the 
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prosecutor, either ex officio or on proposal by the criminal investigation body, shall close the case, by 

his order, without conducting criminal proceedings in the case. In other words, if it is found that, 

for example, the act denounced is not covered by the criminal law [Article 16 (1) lit. b) first sentence], 

or there is a justifying or non-imputability cause [Article 16 (1) lit. d)], or amnesty or statute of 

limitations occurred [Article 16 (1) lit. f)], the prosecutor shall order the case be closed, on the basis 

of Article 315 (1) lit. b) of the Criminal Procedure Code. The Court notes that, as is explained in 

doctrine, such closure of the case may intervene in any stage of the proceedings, and depends 

on whether or not prosecution has been initiated and on the status acquired, whether a suspect or 

the defendant. If the case is closed after the notification has been examined and declared admissible 

in terms of requirements of content and form, however it has unequivocally revealed one of the cases 

that impedes the exercise of criminal action, closure is equal to a resolution of non-initiation of 

prosecution, but where the case has been closed after the initiation of proceedings in rem, closure is 

equal to non-indictment. 

 102. As the Court has stated in paragraph 69, in order to decide whether a conflict exists or not, 

the Court, having determined the legal and constitutional framework and the limits of competencies 

vested in the conflicting authorities, shall proceed to establishing the facts, that is, concrete details 

which may reveal the conduct (act, actions, omissions, facts) that was (or not) the conflict’s source. 

To this end, the Court shall examine the notifications referred in the case file no. 46/P/2017, lodged 

with the Section for Combating the Offences Assimilated to those of Corruption within the National 

Anticorruption Directorate as well as the procedural acts issued by the prosecuting authority, namely 

the prosecutor in charge with the case. 

 103. The authors of the denunciation believe that the Justice Minister and the Prime Minister 

are guilty of aiding and abetting, the offence provided by Article 269 of the Criminal Code, since 

there appears "their clear intention of promoting these acts [N/A Emergency Ordinance no. 13/2017 

amending and supplementing Law no. 286/2009 on the Criminal Code and Law no. 135/2010 on the 

Criminal Procedure Code and the draft pardon bill] in favour of perpetrators under investigation, thus 

in contempt of the Constitution and laws of Romania" as well "the clear intention of said Iordache 

Florin and Grindeanu Sorin to impede that the persons to whom these two acts have been dedicated 

are held criminally responsible or, as the case may be, serve their penalty". It is also claimed that 

consistent indications exist that "the purpose of the ordinances supported and promoted by the 

Justice Minister and the Prime Minister of the Government is to obstruct the course of criminal 

proceedings and the enforcement of penalties, all that in favour of certain party colleagues, friends or 

political sponsors who in recent years have been sentenced, indicted or criminally prosecuted." The 

denunciators therefore consider "it is necessary to inspect the circuit for their initiation and 

endorsement, starting with the issuer (in this case, the Ministry of Justice) and to ascertain the exact 

circumstances of initiation of the drafts". 

 104. At the same time, the denunciators make accusations of presentation in bad faith of 

inaccurate data to Parliament or the President of Romania on the activity of the government 

or a ministry in order to conceal actions that could harm the interests of the state, a criminal 

offence provided by Article 8 (1) lit. b) of Law no. 115/1999, in that "the Justice Minister deliberately 

misinformed the Romanian Parliament about his intentions to promote normative acts on pardoning 

and amendments to the Criminal Code, by means of an emergency ordinance" and "the Romanian 

Prime Minister and Justice Minister deliberately misinformed the President of Romania prior to the 

Government meeting of 18 January 2017, pretending they had no intention to put these two 

ordinances on the agenda". 

 105. Supplementing his denunciation, one of the denunciators also notified the prosecution 

body of another offence, the use of its authority or influence by the person who has a leadership 

position in a political party for the purpose of obtaining for himself or for somebody else 

money, goods or other undue advantages which is provided by Article 13 of Law no. 78/2000, 

being committed by Liviu Dragnea, in that he had allegedly approached the Justice Minister Iordache 

Florin, and "imperatively demanded to promote and adopt a G.E.O. for the amendment of the abuse 
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of office", as the "main beneficiary of changes brought to the criminal offence of abuse of office, since 

he is presently tried by the High Court of Cassation and Justice for instigation to this crime." 

 106. Taking into account the documents in the case file no. 46/P/2017, instrumented by the 

Section for Combating the Offences Assimilated to those of Corruption within the National 

Anticorruption Directorate, the denunciation filed by two individuals and its supplement, the 

prosecutor in charge, in his order of 1 February 2017 on initiation of criminal proceedings, has 

noted that "the denunciation gives a chronology of public statements made by Justice Minister 

Iordache Florin, who had initially claimed, on 4 - 6 January 2017, that any draft law concerning 

amnesty or pardon or amendments to the Criminal Code or the Criminal Procedure Code should be 

discussed and adopted by Parliament", but later, on 18 January 2017, also having support from Prime 

Minister Grindeanu Sorin Mihai, had publicly announced the Government's intention to promote these 

normative acts by emergency ordinances. The accusation is that the Justice Minister and the Prime 

Minister had presented inaccurate data to the President of Romania, who attended the Cabinet 

meeting on 18 January 2017, so as to hide their real intention. The denunciators also claim that "such 

legislative changes are not justified, since the arguments [...] about prison overcrowding and a 

possible conviction under a «pilot judgment» against Romania rendered by the ECHR, are not true". 

 107. The prosecutor's order also shows that "throughout the denunciation, the real beneficiary 

of the draft legislation is indicated to have been Dragnea Liviu, the party chair to both members of the 

Government in the political line, who has been convicted to a term of imprisonment on a suspended 

sentence and currently stands trial by the High Court of Cassation and Justice in another criminal 

case being charged with instigation to abuse of office, so that both pieces of draft legislation would 

directly help him escape criminal responsibility and the effects of previous criminal conviction". 

 108. The third accusation is about "the manner in which, in the evening of 31 January 2017, 

Justice Minister Iordache Florin, with the support of the Prime Minister and other government 

ministers, presented an emergency ordinance amending and supplementing Law no. 286/2009 on 

the Criminal Code and Law no. 135/2010 on the Criminal Procedure Code, and had it subsequently 

adopted by the Government of Romania". In the prosecutor’s order, it is noted that "the denunciation, 

in its supplementary part, refers to a suspicion that during the day of 31 January 2017, Dragnea Liviu 

[...] had imposed on Justice Minister Florin Iordache to promote the act concerning the amendment 

to the offence of abuse of office, to his direct personal benefit [...]. This suspicion, claims the 

denunciator, is supported by the fact that the said emergency ordinance was promoted without having 

consulted with the Legislative Council, without waiting for the opinion from the Superior Council of 

Magistracy, without being included on the agenda of the Cabinet meeting on 31 January 2017, as 

previously agreed between Dragnea Liviu and Iordache Florin on the very day of 31 January 2017". 

 109. In consequence, "seeing that the notification fulfils the legal requirements and because 

there is none of the cases that precludes the initiation or pursuit of criminal action as provided 

in Article 16 (1) of the Criminal Procedure Code", on the basis of Article 305 (1) and (2) of the 

Code, the prosecutor’s order has decided the initiation of criminal proceedings with regard to the 

following criminal offences: use of its authority or influence by the person who has a leadership 

position in a political party for the purpose of obtaining for himself or for somebody else money, goods 

or other undue advantages, provided under Article 13 of Law no. 78/2000, aiding and abetting, 

provided under Article 269 (1) of the Criminal Code, and presentation in bad faith of inaccurate data 

to Parliament or the President of Romania on the activity of the government or a ministry in order to 

conceal actions that could harm the interests of the state, provided under Article 8 (1) lit. b) of Law 

no. 115/1999. 

 110. In view of the alleged facts and of those being retained by the prosecutor charged with the 

case, the Court considers that all that has been presented as material constitutive elements of 

the imputed offences is nothing more than a personal judgment or criticism by the authors of 

the denunciation with regard to the legality and appropriateness of the measure adopted by 

the Government. Thus, the circumstances of the adoption of the normative act, the contradictory 

public stance taken by Justice Minister and Prime Minister, followed by the adoption of Government 
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Emergency Ordinance no. 13/2017 amending and supplementing Law no. 286/2009 on the Criminal 

Code and Law no. 135/2010 on the Criminal Procedure Code, "without having consulted with the 

Legislative Council, without waiting for the opinion from the Superior Council of Magistracy, without 

being included on the agenda of the Cabinet meeting on 31 January 2017" are certainly issues which 

concern the legality and appropriateness of the adoption of the act impugned, but that cannot fall into 

the prosecutors’ scope of competence, or be subjected to criminal investigations. Moreover, the claim 

that "legislative changes are not justified, since the arguments [...] about prison overcrowding and a 

possible conviction under a «pilot judgment» against Romania rendered by the ECHR, are not true" 

appears to be targeted against the failure to give reasons for the urgency and the extraordinary 

situation at the origin of those regulations, therefore a question of constitutionality of the normative 

act concerned, which is clearly outside the jurisdiction of criminal investigation bodies. Also, suspicion 

that a certain person might directly benefit from these new regulations, which allegedly confers an 

intuitu personae character to the emergency ordinance, appears to be without a legal basis. It is 

obvious that a normative act, being intended for an indeterminate number of addressees, as e.g. 

Government Emergency Ordinance no. 13/2017, will cover all individuals who are in a position to 

satisfy the hypothesis of such new law. 

 111. The Court, while analysing the legal classification of the alleged facts, as has been 

configured by the prosecutor in his order for the initiation of prosecution in rem, holds that, with regard 

to the offence of aiding and abetting, provided under Article 269 of the Criminal Code, such offence 

cannot be committed by adopting a normative act. No doubt that an act of clemency (pardon) or 

decriminalization of certain offences will be in favour of those persons who have committed criminal 

acts and fall under that particular law, but this aspect cannot be converted into the "aiding the 

perpetrator" as a material element of the crime of aiding and abetting. Article 269 of the Criminal Code 

has envisaged different assumptions, i.e. strictly individual acts that may be of help to the perpetrator 

and are intended to obstruct the administration of justice in a specific criminal case. Normative acts 

of clemency or decriminalization always represent the will of the legislature, whose choice is justified 

by certain social, legal, economic needs, in relation to a certain point in the evolution of society. It is 

obvious that, because of their normative character, laws and Government ordinances are of general 

applicability and extend their effects to indeterminate numbers of persons covered by the hypothesis. 

In this logic, it becomes possible to enlarge their sphere so as to include the people who adopted 

such acts, or relatives, friends, acquaintances. But then it would mean that the legislator, primary or 

delegated, could not ever adopt normative acts without so being criminally charged and penalised, 

because of the more lenient norms that would always be in favour of certain perpetrators. That being 

so, the Court holds that the general character in a normative act, its applicability to an indefinite 

number of legal subjects is what distinguishes a normative, from an individual act, and only the latter 

is susceptible to produce benefits, advantages, aid, as is meant by the criminal law. 

 112. Hence, it is unacceptable that the primary or delegated legislative authority (MPs or 

government ministers) should come under the criminal law by the mere fact of having adopted, or 

participated in the decision-making in regard of the adoption of a normative act, whilst fulfilling its 

constitutional tasks. By virtue of the immunity attached to the act of decision-making in the legislative 

area, which is, as the Court previously held, applicable mutatis mutandis to the members of the 

Government, no MP or minister can be held accountable for their political opinions or actions carried 

out with a view to the preparation of adoption of a normative act with the force of law. To admit the 

contrary is, indirectly, to allow for the intrusion into the legislative process of another power, whose 

direct consequence is a violation of the separation of powers. Exemption from legal responsibility for 

the legislative activity is a guarantee in the exercise of the office, against pressure or abuse that a 

person who holds a position as MP or government minister may be faced with, whereas immunity will 

ensure his independence, freedom and security in the exercise of rights and obligations under the 

Constitution and laws. 

 113. In that regard, the Criminal Code has regulated the conflict of interest in its Special Part, 

under Title V. “Corruption and offences in public positions”, Chapter 2. “Offences in public positions”, 
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Article 301, whose paragraph (2) has established a negative condition, that is, incriminating provisions 

of paragraph (1) shall not apply to the issuing, endorsing or adopting of normative acts. The 

rationale for that negative condition, as was explained in legal literature, is to avoid a risk for the 

legislator to be accused of a conflict of interest, whereas normative acts, once they have been issued, 

endorsed or adopted, will typically bear effects on everyone, so that people who are close to the 

issuers may also possibly benefit from their acts. The situation is identical in terms of aiding and 

abetting the offender, even if no exemption clause has been explicitly provided in the wording Article 

269 of the Criminal Code. 

 114. As a matter of fact, the Court has touched upon the issue of applicability of the criminal 

law in the case of the adoption of a normative legal act in its Decision no. 405 of 15 June 2016, cited 

above, whilst analysing the concept of "act" as provided in the content of the offence of abuse of 

office, and held that the sphere of such concept cannot embrace the legal normative act as well. That 

because, in such a case, criminal law would interfere with judicial proceedings governed by distinct 

legislation from entirely different areas of law, by means of an exception of illegality / 

unconstitutionality, respectively. 

 115. With regard to the offence provided under Article 13 of Law no. 78/2000, the Court 

observes that the norm has sanctioned the act of a person who holds a leading position in a party 

and makes use of his influence or authority for the purpose of obtaining for himself or for somebody 

else undue benefits. For the reasons given above, due to the general character of a law or ordinance, 

the "benefit" mentioned in the incriminating norm has envisaged completely different hypotheses than 

a "benefit" that someone might gain as a result of a normative act being adopted, therefore it cannot 

be possibly held as a constitutive element of the objective side of the offence, and cannot determine 

any criminal liability. 

 116. With regard to the offence provided under Article 8 (1) lit. b) of Law no. 115/1999, the 

Court notes that it criminalizes the act of presentation in bad faith of inaccurate data to Parliament or 

the President of Romania on the activity of the government or a ministry in order to conceal actions 

that could harm the interests of the state. This offence was introduced into the Law on Ministerial 

Responsibility through Government Emergency Ordinance no. 130/1999, under Article 61, whose 

explanatory memorandum accounted for the need to complement the law with "two offences which 

are specific for the activity of a member of the Government in the exercise of his functions". From the 

analysis of the constitutive elements of the offence in question, it appears that the incriminating norm 

is applicable in cases when presentation of inaccurate data by members of the Government is the 

outcome of fulfilling their legal obligation towards those entitled to request such information, that is 

Parliament or the President of Romania. However, when compared to the facts described in the 

denunciation and retained in the prosecutor’s order for the initiation of prosecution proceedings, 

namely that "the Justice Minister deliberately misinformed the Romanian Parliament about his 

intentions to promote normative acts […] by means of an emergency ordinance" and that "the 

Romanian Prime Minister and Justice Minister deliberately misinformed the President of Romania 

prior to the Government meeting, pretending they had no intention to put these two ordinances on 

the agenda", the Court finds that "inaccurate data" actually refers to a failure to communicate 

intentions which, in the view of denunciators as well as of the judicial body, has been converted into 

"misinformation". There is no statutory or constitutional norm requiring the Government to inform the 

President of Romania about the "intention" to include normative acts due for adoption on the agenda 

of Cabinet meetings or to inform Parliament about the "intention" to adopt emergency ordinances. At 

this latter point, the only obligation on the Government is to submit emergency ordinances, after 

adoption, for parliamentary debate in urgency procedure to the competent Chamber, so that it may 

enter into force, in accordance with Article 115 (5) of the Constitution. 

 117. Having regard to all the aforementioned aspects, the Court finds that the facts, as are 

described in the notification addressed to the judicial body, and given a legal classification under the 

provisions of Article 269 of the Criminal Code, Article 13 of Law no. 78/2000 and Article 8 (1) lit. b) of 

Law no. 115/1999, have also constituted the procedural framework taken up by the Public Ministry – 
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the National Anticorruption Directorate, which by its Order of 1 February 2017 decided the initiation 

of criminal proceedings in rem, as to the facts reported. However, all the above arguments should 

have commanded the judicial body to close the case under Article 294 (3) of the Criminal Procedure 

Code, without carrying out any further acts of prosecution, that because of Article 16 (1) of the same 

Code being applicable, whereas all facts reported are actually related to aspects in regard to the 

procedure for the adoption of normative acts, that is issues concerning the appropriateness and 

legality which do not fall under the control carried out by criminal investigation bodies, regardless of 

the legal classification established by the prosecutor. And since the adoption of normative acts 

cannot constitute, in itself, the material element of a crime, the Court finds that the facts 

reported through the denunciation, taken at the basis of the Case File no. 46/P/2017 of the Section 

for Combating the Offences Assimilated to those of Corruption within the National Anticorruption 

Directorate, cannot fall under the criminal law, irrespective of the legal classification given. 

 118. Furthermore, the same conclusion arises upon examination of the prosecutor’s Order of 

24 February 2017, relative to closure, disjoinder of case and declining jurisdiction, where record is 

made, under "The facts, as resulting from the criminal prosecution conducted" in view of three 

offences, with reference (pp. 2-7 of the order) only to aspects appertaining to the legislative 

procedure, namely the chronology of events, preparation of the draft emergency ordinances, critical 

opinions expressed by experts from the Ministry of Justice, absence of certain opinions, issuance of 

incomplete opinions, or with remarks, failure to give reasons of the urgency in the draft emergency 

ordinance, additional points on the agenda of the Cabinet meeting etc. 

 119. As regards the mention at page 2 in the Order of 24 February 2017, relative to closure, 

disjoinder of case and declining jurisdiction, according to which the prosecutor decided, on the same 

day and by another order, to extend prosecution proceedings for other three criminal offences, 

that is stealing or destroying documents, provided by Article 259 (1) and (2) of the Criminal Code, 

stealing or destroying evidence or documents, provided by Article 275 of the Criminal Code, and 

falsification of documents, provided by Article 321 of the Criminal Code, the Court finds that none of 

the offences for which such extension has been ordered falls within the competence of the National 

Anticorruption Directorate. If that is so, to extend prosecution proceedings to these facts but also 

decide, on that very day, to decline jurisdiction to the Prosecutor's Office attached to the High Court 

of Cassation and Justice, precisely because the prosecutor lacked jurisdiction thereof, appears 

outside the logical, normal course in the handling of a case. Anyway, these details, presented to the 

Constitutional Court on the day of hearings, 27 February 2017, are not such as to change the state 

of facts and law in the instance, or the reasoning which guides the Constitutional Court into its analysis 

and resolution of the legal conflict of constitutional nature between the Public Ministry and the 

Government. 

 120. For these reasons, also taking into account the Order of 1 February 2017, by which the 

National Anticorruption Directorate retained "none of the cases that preclude the initiation or exercise 

of criminal action", consequently ordering the initiation of criminal proceedings, and the procedural 

acts carried out with regard to offences reported in denunciation, it appears manifest that the Public 

Ministry, as part of the judicial authority, has considered itself competent to check into the 

appropriateness, compliance with legislative procedure, and legality of the Government’s adoption of 

its emergency ordinance. Such conduct amounts to a serious violation of the principle of 

separation of powers guaranteed by Article 1 (4) of the Constitution, because the Public 

Ministry has not only exceeded its tasks under the Constitution and the law, but also arrogated 

powers and duties that belong to the legislature or to the Constitutional Court. A prosecutor 

must, while engaging into the interpretation and application of law, find the balance between letter of 

the law and spirit of the law, between standards of the wording and the purpose aimed by the 

legislator, without so substituting for the competent authorities in this area. Obligations that bind the 

prosecutors are directly derived from the constitutional norms under Article 131 of the Constitution, 

according to which, in judicial activity, they represent the general interests of society and shall defend 

legal order as well as the rights and freedoms of citizens. 
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 121. In this light, the Court finds that by checking into the circumstances of adoption of 

Government Emergency Ordinance no. 13/2017 amending and supplementing Law no. 286/2009 on 

the Criminal Code and Law no. 135/2010 on the Criminal Procedure Code, the Public Ministry – 

The Prosecutor's Office attached to the High Court of Cassation and Justice – the National 

Anticorruption Directorate has arrogated powers of conducting a criminal investigation in an 

area which exceeds the legal framework, and that could lead to an institutional blockage from the 

viewpoint of constitutional provisions on the separation and balance of powers. As long as the 

initiation of criminal proceedings involves a criminal inquiry and investigation activities into how the 

Government has fulfilled its duties as a delegated legislator, the action taken by the Public Ministry 

ceases to be legitimate, and appears as an abuse, having overstepped the competence established 

by the legal framework in force. But more than this, the action of the Public Ministry puts pressure on 

members of the Government and so affects the well-functioning of this authority in terms of the law-

making process, with the consequence of deterring / intimidating the delegated legislator in the 

exercise of their constitutional powers. Having launched a wide-ranging criminal investigation, 

materialized in raids conducted on the Ministry of Justice, seizure of acts, hearing of a large number 

of civil servants, secretaries of state and ministers, all that resulted in a state of tension, mental 

pressure, even whilst carrying-out legislative procedures, which paves the way to a blockage in the 

legislative work. That is, by acting under a fear caused by present investigations and future criminal 

charges that might incur criminal liability, the Government has reached a state of blockage in its 

legislative activity. All this has actually emptied the constitutional guarantee of immunity that is 

inherent to the act of decision-making in the legislative process, thus to the benefit of 

members of the Government, such guarantee being specifically intended to protect the person who 

holds the office of a government minister in the exercise of his mandate against possible pressure or 

abuse, whereas such immunity ensures independence, freedom and security in exercising his rights 

and obligations under the Constitution and laws. By its conduct, the Public Ministry – the Prosecutor's 

Office attached to the High Court of Cassation and Justice – the National Anticorruption Directorate 

has acted ultra vires, and arrogated a jurisdiction it does not possess – that is checking into the 

adoption of a normative act in terms of legality and appropriateness, which thus affected the proper 

functioning of an authority, and the legal remedy lies in Article 146 lit. e) of the Constitution, providing 

that resolution of legal conflicts of a constitutional nature between public authorities is vested in the 

Constitutional Court. 

 122. The Court therefore finds that there has been a legal conflict of a constitutional 

nature between the Public Ministry – the Prosecutor's Office attached to the High Court of 

Cassation and Justice – the National Anticorruption Directorate, on the one hand, and the 

Romanian Government, on the other hand. 

 123. Once this conflict is ascertained, the Constitutional Court, by virtue of provisions of Article 

142 (1) of the Constitution, proclaiming its role as a "guarantor for supremacy of the Constitution", 

has an obligation to resolve such conflict, by indicating the conduct which is consistent with the 

constitutional provisions that public authorities must comply with. In this regard, the Court takes 

regard to the provisions of Article 1 paragraphs (3), (4) and (5) of the Constitution, according to which 

Romania is a state governed by the rule of law, organized on the basis of the principle of the 

separation and balance of powers - legislative, executive, and judicial, a state in which the observance 

of the Constitution, its supremacy and the laws shall be mandatory. Therefore, it considers that one 

of the conditions to achieve the fundamental objectives of the Romanian state, as defined hereabove, 

is the proper functioning of public authorities, while upholding the principles of separation and balance 

of powers, without institutional blockages. 

 124. According to Article 147 (4) of the Constitution, "the Constitutional Court decisions shall be 

published in the Official Gazette of Romania. As from their publication, decisions are generally binding 

and effective only for the future". The ex-nunc effect of decisions rendered by the Court is an 

application of the non-retrospective principle which is a fundamental safeguard of constitutional rights, 

such as to ensure legal certainty and public confidence in the legal system, as a prerequisite for the 
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respect for the separation of powers, thus contributing to strengthening the rule of law. Consequently, 

the effects of the Court's decision can only concern the acts, actions, inactions or operations to be 

carried out in the future by the public authorities involved in the legal conflict of constitutional nature. 

 125. With regard to the Public Ministry – the Prosecutor's Office attached to the High Court of 

Cassation and Justice – the National Anticorruption Directorate, a conduct which is consistent with 

the Constitution transpires from what has been stated above, namely the exercise of competencies 

established by law in accordance with constitutional provisions on the separation of powers, thus 

refraining from any action that would result in subrogation into the powers of another public 

authority. Therefore, the Public Ministry has no competence to conduct criminal investigation 

activities as to the legality and appropriateness of a normative act adopted by the legislator. 

 126. Given the reasons set out, the provisions of Article 146 lit. e) of the Constitution and the 

provisions of Article 11 (1) lit. A.e), of Articles 34 and 35 of Law no. 47/1992, by a majority vote, 

 

THE CONSTITUTIONAL COURT 

In the name of the law 

HAS DECIDED: 

 There has been and there is a legal conflict of a constitutional nature between the Public Ministry 

– The Prosecutor's Office attached to the High Court of Cassation and Justice – the National 

Anticorruption Directorate and the Government of Romania, generated by the action of the 

Prosecutor's Office attached to the High Court of Cassation and Justice – the National Anticorruption 

Directorate having arrogated tasks to check into the legality and appropriateness of a normative act, 

that is Government Emergency Ordinance no.13/2017, in violation of the constitutional powers of the 

Government and Parliament provided by Article 115 (4) and ( 5) of the Constitution, and of the 

Constitutional Court, as provided  by Article 146 lit. d) of the Constitution. 

 Final and generally binding. 

 The decision shall be communicated to the President of the Romanian Senate, to the Public 

Ministry – The Prosecutor's Office attached to the High Court of Cassation and Justice – the National 

Anticorruption Directorate and to the Government and shall be published in the Official Gazette of 

Romania, Part I. 

 Delivered in its meeting on 27 February 2017. 

 

 

DISSENTING OPINION 

In disagreement with the decision rendered in the majority, we have considered and are of the 

opinion that the Constitutional Court should have declared that no legal conflict of a 

constitutional nature exists between the Public Ministry – The Prosecutor's Office attached to 

the High Court of Cassation and Justice – the National Anticorruption Directorate and the 

Government of Romania, because it is not possible, in the current stage of the criminal 

proceedings, to establish an interference by the Public Ministry in the exercise of the 

Government’s competence to initiate and adopt its Emergency Ordinance no.13/2017. 

 

Reasons: 

I. Interpretation of the phrase "legal conflict of a constitutional nature" 

First of all, it is necessary to recall the Constitutional Court case-law defining the term "legal 

conflict of a constitutional nature" between public authorities, thereafter undertake an examination of 

the situation brought before this Court, in relation to the framework set by the Constitutional Court for 

this type of cases. 

The Constitutional Court ruled in Decision no. 53 of 28 January 2005, published in the Official 

Gazette of Romania, Part I, no.144 of 17 February 2005, that a legal conflict of a constitutional nature 
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involves "concrete acts or actions whereby one or more authorities have assumed powers, 

tasks or competencies entrusted to another public authority under the Constitution, or an 

omission consisting in denial of competence or refusal to fulfil certain measures which fall 

under their respective obligations." 

Also, by Decision no. 97 of 7 February 2008, published in the Official Gazette of Romania, Part 

I, no. 169 of 5 March 2008, the Court held that: "A legal conflict of constitutional nature occurs 

between two or more authorities, and may envisage the content or scope of their duties arising 

from the Constitution, which means they are conflicts of competence, whether positive or 

negative, which may lead to an institutional blockage."  

Furthermore, the Court held that Article 146 lit. e) of the Constitution "establishes the Court's 

jurisdiction to resolve any legal conflict of a constitutional nature as may occur between 

public authorities, not just the conflicts of competence arising between them." Therefore, the 

concept of legal conflict of a constitutional nature "shall envisage any conflicting legal situation 

whose occurrence is directly rooted in the Constitution" (see Constitutional Court Decision no. 

901 of 17 June 2009, published in the Official Gazette of Romania, Part I, no. 503 of 21 July 2009). 

II. Reasoning given by the President of the Senate, the applicant in this case. Subject 

matter of the Constitutional Court’s scrutiny in cases concerning the resolution of legal 

conflicts of a constitutional nature. 

In the instant case, the Constitutional Court has been requested to ascertain the existence of a 

legal conflict of a constitutional nature between the Government and the Public Ministry, through the 

National Anticorruption Directorate, generated "by the prosecutor’s action of verification into the 

appropriateness and circumstances in which a draft normative act was prepared", namely 

Government Emergency Ordinance no. 13/2017 amending and supplementing Law no. 286/2009 on 

the Criminal Code and Law no. 135/2010 on the Criminal Procedure Code. Furthermore, the 

Constitutional Court has been asked to rule "that, in future, prosecution bodies will not be able to 

investigate the appropriateness of normative acts." 

Given these requests, as against the specific framework for the resolution of a legal conflict of 

a constitutional nature, the Constitutional Court should have checked whether "the prosecutor’s 

actions", that is the concrete acts conducted by them in this case exceeded the constitutional 

competence of the Public Ministry, in breach of the Government’s competence to adopt a particular 

normative act, that is Government Emergency Ordinance no.13/2017, then to decide, for the future, 

in respect of the competence of these two public authorities which are parties to the conflict. In other 

words, the Constitutional Court has been asked not only to make a ruling in principle, but in the first 

place to rule upon concrete acts and actions by a public authority (the Public Ministry) and their 

effects, not just ability, to cause a legal conflict of a constitutional nature, and only thereafter, 

where such a conflict may have been found, to give its ruling of principle, as explained. 

Here below we further examine the documents and materials in the case file, in regard of the 

competencies of the two public authorities that are allegedly involved in a legal conflict of a 

constitutional nature, to find out whether such competencies have been complied with in the concrete 

acts/actions undertaken, and the solution that should have been decided by the Court. 

III. Documents and materials in the case file 

Whereas the request lodged by the President of the Senate was not accompanied by any 

kind of evidence in support, the Constitutional Court, for the resolution of this case, has turned 

instead to the Public Ministry – the Prosecutor's Office attached to the High Court of Cassation and 

Justice, asking for the communication of documents from the file recorded with the Prosecutor's Office 

attached to the High the Court of Cassation and Justice – the National Anticorruption Directorate, that 

is the act / acts of referral and orders for the initiation of prosecution proceedings in rem / in personam, 

of which mention was made in the applicant’s request before the Constitutional Court. 

From the documents conveyed to the Constitutional Court, also from those submitted during the 

hearings conducted in the Court’s public session on 27 February 2017, it follows that: 
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 - 31 January 2017 – submission by two individuals of a criminal accusation (denunciation) 

against Mr Sorin Mihai Grindeanu, Prime Minister of the Government, and Mr Florin Iordache, Justice 

Minister, for having committed the following offences: aiding and abetting, as provided by Article 269 

(1) of the Criminal Code, and presentation in bad faith of inaccurate data to Parliament or the 

President of Romania on the activity of the government or a ministry in order to conceal actions that 

could harm the interests of the state, as provided by Article 8 (1) lit. b) of Law no. 115/1999 on 

ministerial responsibility, which was registered with the Prosecutor's Office attached to the High Court 

of Cassation and Justice – the National Anticorruption Directorate, as Case File 46/P/2017; 

- 1 February 2017 – referral of a complementary notification to the prosecutor's office by one of 

the petitioners, about the criminal offence provided by Article 13 of Law no. 78/2000 on preventing, 

discovering and sanctioning corruption offences, as was committed by persons holding leadership 

positions in a political party which used authority or political influence with a view to the adoption, on 

the evening of 31 January 2017, of an emergency ordinance amending the Criminal Code and the 

Criminal Procedure Code, with the purpose of fostering individuals who are under criminal 

investigation or already convicted and thereby obtained directly or indirectly undue benefits; 

- 1 February 2017 - an Order was issued for the institution of criminal proceedings in rem 

in Case File no. 46/P/2017, concerning the following criminal offences: use of its authority or influence 

by the person who has a leadership position in a political party for the purpose of obtaining for himself 

or for somebody else money, goods or other undue advantages, as provided under Article 13 of Law 

no. 78/2000; aiding and abetting the perpetrator, as provided under Article 269 (1) of the Criminal 

Code; presentation in bad faith of inaccurate data to Parliament or the President of Romania on the 

activity of the government or a ministry in order to conceal actions that could harm the interests of the 

state, as provided under Article 8 (1) lit. b) of Law no. 115/1999; 

- 8 February 2017 – referral to the Constitutional Court by the President of the Senate, with 

a request for resolution of a legal conflict of constitutional nature between the Government and the 

Public Ministry, through the National Anticorruption Directorate, generated by measures taken by 

prosecutors within the National Anticorruption Directorate, consisting in the investigation of the 

circumstances in which the draft Government Emergency Ordinance no.13/2017 was prepared; 

- 24 February 2017 – an Order was issued in Case File no. 46/P/2017 by the Section for 

Combating the Offences Assimilated to those of Corruption, extending criminal proceedings for 

the criminal offences of stealing or destroying documents, provided by Article 259 (1) and (2) of the 

Criminal Code; stealing or destroying evidence or documents, provided by Article 275 of the Criminal 

Code; falsification of documents, provided by Article 321 of the Criminal Code; 

 - 24 February 2017 – an Order was issued in Case File no. 46/P/2017 by the Section for 

Combating the Offences Assimilated to those of Corruption, by which it decided: closure of the case 

relative to the criminal offence provided by Article 13 of Law no. 78/2000 (which had attracted 

jurisdiction of the National Anticorruption Directorate), disjoinder of case and declining jurisdiction to 

the Prosecutor's Office attached to the High Court of Cassation and Justice for competent 

investigation into the commission of the following offences: aiding and abetting, provided by Article 

269 (1) of the Criminal Code; presentation in bad faith of inaccurate data to Parliament or the 

President of Romania on the activity of the government or a ministry in order to conceal actions that 

could harm the interests of the state, provided by Article 8 (1) lit. b) of Law no. 115/1999; stealing or 

destroying documents, provided by Article 259 (1) and (2) of the Criminal Code; stealing or destroying 

evidence or documents, provided by Article 275 of the Criminal Code; falsification of documents, 

provided by Article 321 of the Criminal Code. The order of 24 February 2017 presents the facts, as 

resulted in the course of criminal proceedings, from the date of 16/01/2017 when the Justice Minister, 

Mr. Florin Iordache, "took the initiative to amend the Criminal Code and the Criminal Procedure 

Code", up till the adoption of Government Emergency Ordinance no. 13/2017. 

 These are the only documents in the case file showing the activity conducted by the 

Public Ministry – the National Anticorruption Directorate, an activity that allegedly (as the 



32 

 

applicant claims) concerns the investigation into the "appropriateness" and "circumstances" 

of the adoption of the draft for the Government Emergency Ordinance no. 13/2017. 

 In our view, the documents in the case file attest to an investigation of potential criminal 

offences committed in the adoption process of the normative act in question (hence, the 

"circumstances", in this perspective), and in this context, we shall consider the competence of the 

Government and the forms of oversight of legislative activities, and the competence of the Public 

Ministry. 

 IV. The constitutional framework of the Government competence to adopt emergency 

ordinances. Forms of oversight of compliance with the constitutional framework. 

 The institution of legislative delegation is regulated by Article 115 of the Constitution, being 

characterized by an exceptional status with respect to the law-making. Parliament is vested with 

plenary powers to legislate, in accordance with Article 61 of the Constitution. As for the Government, 

its primary role is that, "according to its governing programme accepted by Parliament" to ensure "the 

implementation of the domestic and foreign policy of the country" and exercise "the general 

management of public administration" [Article 102 (1) of the Constitution]. Considering this special 

status, the limits set to the adoption of legislation by way of emergency ordinances are established 

at the constitutional level, which also provides for mechanisms to oversee compliance with these 

limitations. 

 As against all the constitutional norms, distinction should be made between a review of the 

appropriateness and a review of the legality of the adoption of emergency ordinances, but it is 

not the place here to dwell on the complex relationship between appropriateness and legality, and its 

facets; these elements will be highlighted only with regard to the case entertained by the 

Constitutional Court, in order to illustrate an intersection of constitutional powers implied, by looking 

into the appropriateness and, respectively, the legality of the Government’s adoption of emergency 

ordinances. 

 Appropriateness is a consequence of the right of the issuing authority to assess (the 

emergency ordinance). With regard to the appropriateness of administrative acts, legal doctrine refers 

to "the accomplishment of legal tasks and duties inside optimal time limits with minimal costs (...) and 

the choice of the adequate means for achieving the purpose of the law",1 a definition that can be 

applied, mutatis mutandis, for the issue under our consideration. Freedom of assessment of the 

appropriateness of administrative acts is not de plano in contradiction with the principle of legality, 

since "discretion does not mean freedom outlawed, but one that is allowed by law."2 The review of 

the appropriateness of the adoption of emergency ordinances is eminently a political one, exercised 

by Parliament. As it was pointed out, however, in the legal doctrine, political control does not exclude, 

but "involves legal consequences itself or may lead to the occurrence of such consequences."3 

 As for the review of legality, that too, devolves on Parliament, that can reject, by a law, the 

emergency ordinance, under the conditions and with the consequences provided by Article 115 of 

the Constitution. Likewise, it may be materialized as a constitutional review, which is specific and 

specialized, in the sense of the provisions under Article 146 lit. d), establishing the competence of the 

Constitutional Court to rule on exceptions of unconstitutionality of laws and ordinances, but also those 

of Article 126 (6) of the Constitution, stating that "judicial review of administrative acts of the public 

authorities, by way of the contentious business falling within the competence of administrative courts, 

is guaranteed, except for those regarding relations with Parliament, as well as the military acts in 

command. The administrative courts, hearing contentious business shall have jurisdiction to resolve 

                                                           
1 I. Iovănaș, Dreptul administrativ și elemente ale științei administrației, Teaching and Pedagogical Publishing 
House, 1977, Bucharest, p. 240 
2 R.A. Lazăr, Legalitatea actului administrativ, All Beck Publishing House, 2004, București, p. 165. 
3 I. Deleanu — Instituții și proceduri constituționale — în dreptul român și în dreptul comparat, C.H. Beck 
Publishing House, Bucharest, 2006, p. 662. 
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the applications filed by persons aggrieved by ordinances or, as the case may be, by provisions in 

ordinances declared unconstitutional." 

 The constitutional review exercised by the Constitutional Court on the basis of a specific 

jurisdiction set under the Basic Law, may result in declaring a Government Emergency Ordinance as 

unconstitutional, with the consequences prescribed by Article 147 of the Constitution; still, it does not 

preclude a review of the legality made by Parliament. In other words, even if the Constitutional Court 

was not referred to and there has been no decision of unconstitutionality, nothing prevents Parliament 

itself to establish, during proceedings on the emergency ordinance, a breach of relevant constitutional 

provisions, and so reject it. As stated in the doctrine, in regard to the Government’s acts, where a 

parliamentary committee may come across "enactments by the Government that are at least 

questionable in terms of legality and/or appropriateness, it should inform the Chamber or, as 

appropriate, Parliament, and that should decide to either proceed to annulment (...) or obligate 

the Government to issue another act, legal and appropriate, or refer the matter to the judicial 

authorities if criminal offences might have been committed."4 The same author considers that 

"anyway, in the absence of grounds for a criminal action, control cannot belong to the judicial 

bodies."5 

 A contrario, if there are grounds for criminal proceedings (acts sanctioned under the 

criminal law), the review (in connection with Government enactments, whether individual or 

normative) belongs to the bodies of the judicial authority (the Public Ministry and the courts of 

law), according to their respective constitutional and statutory duties. 

 In conclusion, the review of the appropriateness and the legality of government 

emergency ordinances intersect with each other, and the dimension of legality and its 

circumscribed review also embraces oversight into compliance with the criminal law in the 

adoption process for this category of normative acts. 

 Likewise, if remedies are made available, in any of the above forms, as a review of the 

appropriateness or that of the legality, they are not exclusive of each other, whereas the 

authorities involved are acting under, and within specific competencies, as will be shown below, in 

connection with competencies held by the Public Ministry. 

 It is, in fact, the purpose of the Report on the relationship between political and criminal 

ministerial responsibility (adopted by the Venice Commission at its 94th plenary session, 

Venice, 8 - 9 March 2013), which in paragraph 10 distinguishes between "political," "legal" and 

"criminal" ministerial responsibility in the following terms: political and legal responsibility of members 

of government can be seen as two circles, of which the political one is by far the widest, covering in 

principle everything a government minister does; legal responsibility is a much more limited concept, 

covering only cases in which a minister breaks the law, and where there are potential legal 

consequences, which may be criminal or other forms of legal sanctions; ministerial criminal 

responsibility is thus a subcategory of legal responsibility. Conclusions drawn by the Commission, 

starting with paragraph 105, are that the ability of a national constitutional system to separate and 

distinguish political and criminal responsibility for government ministers is a sign of the level of 

democratic well-functioning and maturity as well as the respect for the rule of law. Specifically, both 

types of responsibility co-exist, they are governed by distinct rules and involve action taken by 

different authorities, with specific powers. 

 V. Constitutional framework of the Public Ministry competence. Statutory developments 

under the rules of criminal procedure. 

 1. Competence of the Public Ministry 

 According to Article 131 (1) of the Constitution, "in the judicial activity, the Public Ministry shall 

represent the general interests of society, and defend legal order, as well as the citizens' rights 

and freedoms" and, according to Article 131 (3), "The public prosecutor's offices are attached to 

                                                           
4 Op.cit., p. 663. 
5 Ibidem, p. 664. 
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courts of law, and shall direct and supervise the criminal investigation activity of the judicial police, 

subject to the law." 

 As a further development to these constitutional norms, Article 63 of Law no. 304/2004 on 

judicial organisation has established the following tasks for the Public Ministry, exercised 

through prosecutors: 

a) to carry out criminal proceedings in the cases and under conditions provided by the 

law and take part, according to the law, in the resolution of conflicts by alternative methods; 

b) to direct and supervise the activity of the judicial police, direct and supervise the activity of 

other bodies of criminal investigation; 

c) to call upon law courts for judging criminal cases, according to the law; 

d) to take civil action, in the cases provided by the law; 

e) to participate, according to the law, in court hearing sessions; 

f) to file appeals against court decisions, according to the conditions provided by the law; 

g) to defend the rights and legitimate interests of underage, of persons placed under interdiction, 

of missing persons and of other persons, according to the law; 

h) to act to prevent and fight criminality, under the co-ordination of the Justice Minister, for the 

consistent, uniform accomplishment of the state criminal policy; 

i) to study the causes that generate and favour criminality, elaborate and present to the Justice 

Minister proposals for eliminating them, as well as for improving legislation in the field; 

j) to oversee the observance of the law in the places of pre-trial detention; 

k) to exercise any other tasks provided by the law. 

 Special mention should be made of the tasks of the National Anticorruption Directorate, as 

under provisions of Article 3 (1) lit. a) of Government Emergency Ordinance no. 43/2002 regarding 

the National Anticorruption Directorate, which include "to conduct criminal investigations under the 

conditions provided by the Criminal Procedural Code, by Law no. 78/2000 on preventing, discovering 

and sanctioning corruption offences and by the present emergency ordinance, for the offences 

provided by the Law no. 78/2000 which fall, according to Article 13, under the jurisdiction of the 

National Anticorruption Directorate;". Likewise, pursuant to Article 22 of Law no. 78/2000 and Article 

13 of Government Emergency Ordinance no. 43/2002, prosecutors of the National Anticorruption 

Directorate shall mandatorily conduct the criminal investigation for the offences within the 

competence of this structure. 

 In accordance with Article 24 of Government Emergency Ordinance no. 43/2002, "the 

provisions of the Criminal Procedure Code and the procedural provisions of Law no. 78/2000 on 

preventing, detecting and sanctioning corruption offences and of Law no. 115/1999 on ministerial 

accountability, republished, shall be applied accordingly, also in the cases falling under the jurisdiction 

of the National Anticorruption Directorate." 

 2. Modes of referral to the prosecution body 

 According to Article 288 (1) of the Criminal Procedure Code, "(1) The criminal prosecution 

body can be notified in the form of a complaint or denunciation, or acts performed by other fact-

finding bodies as established by law, or it can take action ex officio", whilst according to Article 290 

of the Criminal Procedure Code "A report (denunciation) is an information submitted by an 

individual or a legal entity concerning a criminal offence". Hence it follows that denunciation is a 

notification to the criminal prosecution body, to be understood as a referral, whose legal 

consequence is that the criminal prosecution body is under an obligation to decide whether 

to initiate or not criminal proceedings for the offence of which it was notified. 

 A notification to the criminal prosecution body requires the conduct of procedural acts, 

which involves checks on the regularity of the referral and management of the evidence adduced so 

as to obtain information which is necessary for the arrangement of a solution. 

 Examination of the referral represents a preliminary stage before the initiation of criminal 

proceedings, and it concerns the regularity of the notification act, competence of the judicial body and 
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potential impediments as provided by Article 16 (1) of the Criminal Procedure Code, impediments 

that should unequivocally result from the content of the notification. 

 Thus, in accordance with Article 294 of the Criminal Procedure Code, with the marginal title 

Examination of the notification: 

 "(1) On receiving a referral the criminal investigation body shall proceed to establishing whether 

it has jurisdiction, and in the case stipulated at Article 58 (3) it shall submit the case to the prosecutor, 

together with a proposal to forward the referral to the jurisdictional body. 

(2) In the situation where the complaint or report does not meet the legal requirements of form, 

or the description of the offense is incomplete or unclear, the referral shall be returned to the plaintiff 

by administrative procedure, with indications of the missing elements. 

(3) When the referral meets the legal requirements for admissibility but its contents reveals 

one of the cases that precludes criminal action as under Article 16 (1), the criminal investigation body 

shall submit the documentation to the prosecutor, accompanied by a proposal to close the case. 

(4) In case the prosecutor considers such proposal as grounded they shall order the case 

closed." 

 The doctrine has exemplified as impediments whose consequence is the case direct 

closure in a situation which is self-evident or obvious, and can be directly classified under the 

cases exhaustively listed under Article 16 (1) of the Criminal Procedure Code, unlike other 

situations that involve the conduct of investigations and management of evidence in order to 

ascertain the applicability of a case which precludes the setting into motion or the exercise of 

criminal action. Such are the situations where the complaint or denunciation is concerns acts for 

which criminal responsibility is time-barred under the statute of limitations or were committed by an 

underage who is not criminally liable. 

 In the present case, however, there have been no self-evident impediments (of the kind which 

requires no investigation whatsoever) revealed by the notification, so it was only fair for the 

prosecuting authority (prosecutor) to order the initiation of criminal proceedings, in conformity with 

Article 305 of the Criminal Procedure Code. Quite the contrary, the notification contained 

accusations of concrete criminal acts, which necessarily had to be investigated. 

 3. Initiation of criminal proceedings 

 In this regard note is taken that the new Criminal Procedure Code has brought a number of 

amendments to the institution of initiation of prosecution. If under the former law it was possible to 

begin prosecution either in rem or in personam, the new code requires that the first stage is 

exclusively targeted to investigate the crime within commenced proceedings, in rem. The new 

structure of criminal proceedings during prosecution has removed the former stage of preliminary 

acts, governed by former Article 224 of the 1968 Criminal Procedure Code, so now it has only two 

stages: investigation of the offence, and investigation of the person; throughout these stages, 

the object of prosecution, as provided by Article 285 of the Criminal Procedure Code, is to gather the 

necessary evidence to prove the existence of criminal offences, to identify the individuals who 

committed a criminal offence and to establish their criminal liability, in order to decide whether they 

should be indicted. 

 The doctrine has analysed the legal phrasing in the definition prosecution, showing that the 

"gathering of necessary evidence" means operations for the discovery, collection and preservation of 

evidence, in the absence of which it is not possible to know whether or not a crime has been 

committed, and whether or not the alleged perpetrator has actually committed this crime. Further, 

"the existence of crimes" means primarily the material existence of an offence and, secondly, whether 

that is under the criminal law and constitutes a punishable attempt or an act consumed. The 

expression "to identify the offender" means that the evidence gathered must procure data which is 

necessary to get knowledge as to the perpetrators (perpetrators, instigators, accomplices), both in 

terms of their physical person, and identity. To establish "criminal liability" means that the necessary 

evidence must concern not only the facts, in their material sense, but also enough data so as to be 
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able to know whether the perpetrators have been acting with guilt, if they can be held criminally liable 

for acts committed and "if or not applicable" to have their indictment. 

 Note should also be taken that under Government Emergency Ordinance no. 18/2016 

amending and supplementing Law no. 286/2009 on the Criminal Code, Law no. 135/2010 on the 

Criminal Procedure Code and supplementing Article 31 (1) of Law no. 304/2004 on judicial 

organisation, published in the Official Gazette of Romania, Part I, no. 389 of 23 May 2016, Article 

305 of the Criminal Procedure Code, with the marginal title Initiation of criminal proceedings, 

has received new wording, with significant legal consequences. 

 Thus, in the version prior to the amendment by Government Emergency Ordinance no. 18/2016, 

Article 305 of the Criminal Procedure Code used to read as follows:  

"(1) When the referral meets the conditions required by law and it is found that none of 

the cases preventing criminal action as under Article 16 (1) applies, the criminal investigation 

body shall order the criminal investigation to start. 

 (2) The start of the criminal investigation is the result of an order that includes, as the case may 

be, the mentions stipulated in Article 286 (2) lit. a) to c) and g). 

 (3) The order to start the criminal investigation issued by the criminal investigation body is 

subject to confirmation by mention applied thereon by the prosecutor who exercises supervision of 

the criminal investigation, within 5 days from the date of starting proceedings, and the criminal 

investigation body is obliged to submit the case file at the same time." 

 Following its rephrasing under Article II, point 76 of the Government Emergency Ordinance no. 

18/2016, effective as of 23 May 2016, Article 305 of the Code of Criminal Procedure now provides:  

 "(1) When the referral meets the conditions required by law, the criminal investigation 

body shall order the criminal investigation to start toward the offense committed or being 

prepared, even though the author is indicated or is known. 

 (2) The start of the criminal investigation and, respectively, the continuation of proceedings is 

the result of an order that includes, as the case may be, the mentions stipulated in Article 286 (2) lit. 

a) to c) and g). 

 (3) When the existing evidence in the case constitute probable cause of suspicion that a 

certain individual has committed the offence that warranted the start of the criminal 

investigation and none of the cases preventing criminal action as under Article 16 (1) applies, 

the prosecutor shall order that the criminal investigation continue in relation to that individual, and the 

latter shall acquire the capacity of suspect. The measure ordered by the criminal investigation body 

is subject to confirmation, within 3 days, by the prosecutor who exercises supervision of the criminal 

investigation, and the criminal investigation body is obliged to submit the case file at the same time". 

 Also, according to Article 306 (1) - (3) of the Criminal Procedure Code, 

 "(1) To achieve the goal of the criminal investigation, the criminal investigation bodies must, after 

receiving the referral, seek out and collect data or information concerning the existence of the 

offenses and the identity of the individuals who committed the offenses, take steps to limit their 

consequences, collect and present evidence in compliance with the requirements in Articles 100 and 

101. 

(2) The criminal investigation bodies are under an obligation to perform the investigative steps 

that are stringently necessary, even if those do not pertain to a case where they have authority to 

perform a criminal investigation. 

(3) After the start of the criminal investigation, the criminal investigation bodies shall collect and 

present evidence both in favour and against the suspect or defendant." 

 It means that, as of 23 May 2016 (which is the date of entry into force of Government 

Emergency Ordinance no. 18/2016), criminal proceedings must first be taken in respect of the 

criminal act, and subject to only one condition, that of due notification. At this stage, it is the 

only requirement to be checked by the prosecutor, not the applicability of any of the cases 
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that preclude criminal action provided in Article 16 (1).6 And only after the evidence gathered in 

a criminal investigation which started in rem has led to a reasonable suspicion that a certain person 

committed the criminal offence for which prosecution has begun, the prosecuting authority will have 

to check if there is any of the cases provided under Article 16 (1), and where there is none, to order 

that proceedings are continued in regard of that person, subject to Article 305 (3) of the Criminal 

Procedure Code. 

 Accordingly, the initiation of a criminal prosecution in rem only creates the procedural 

framework in order to make it possible to gather the first evidence concerning a particular act, 

while ensuring a procedural framwork for the criminal investigation, and also a safeguard that 

no one can be formally charged unless there is reasonable suspicion that he committed the 

criminal offence on account of which proceedings have been initiated. 

 The new configuration of the institution of criminal prosecution has been actually 

highlighted by the Constitutional Court in its case-law, holding (with reference to the wording of  

Article 305 of the Criminal Procedure Code before its amendment under Government Emergency 

Ordinance no. 18/2016) that "the new rules of the criminal procedure have abandoned the stage of 

preliminary acts, and established, as a rule, that initiation of prosecution proceedings is an 

obligatory step before any investigation. With regard to the new regulation, the explanatory 

memorandum to the Law on Criminal Procedure Code mentioned that "a simplification of the 

prosecution stage has been achieved, on the one hand, by setting a fast track for checking on the 

referral addressed to the prosecuting authorities, which allows the prosecuting body, where its content 

reveals that an offence was committed as under the criminal law and there is none of the cases that 

preclude the exercise of criminal action, to order commencement of criminal prosecution toward the 

act, which means that the criminal process is outlined by launching the investigation of the offence''. 

(Decision no. 260 of May 5, 2016, published in the Official Gazette of Romania, Part I, no. 599 of 5 

August 2016, paragraph 22) 

 Similarly, by Decision no. 236 of 19 April 2016, published in the Official Gazette of Romania, 

Part I, no. 426 of 7 June 2016 (as cited in paragraphs 25 and 26 of Decision no. 260 of 5 May 2016), 

the Court noted that "the initiation of criminal prosecution in rem legitimizes the criminal 

investigation body to start its specific activities for the accomplishment of criminal 

proceedings, that is, after notification by a referral, it will have an obligation to seek and gather 

data or information on the criminal offence, to take measures for restraining its consequences 

and to collect and manage the necessary evidence, in compliance with the requirements laid 

down by Articles 100 and 101 of the Criminal Procedure Code regarding management of 

evidence in accordance with the principle of loyalty". Thus, the Court held that "the prosecution 

stage of the proceedings in rem is a phase designed for the collection of evidence based on which 

reasonable indications can be outlined and form a basis for charges brought to a person". The Court 

also held that "the charges brought to a person and materialized in the prosecutor’s order to continue 

                                                           
6 Art.16 (1): “Criminal action may not be initiated, and when it has already been initiated, may not be used if: 
 a) the action in question does not exist; 
 b) the action is not covered by the criminal law or was not committed with the guilt required by law; 
 c) there is no evidence that a person committed the offense; 
 d) there is a justifying or non-imputability cause; 
 e) a prior complaint, an authorization or seizure of the body of competent jurisdiction or other requirement set 
by the law, required for the initiation of criminal action, is missing; 
 f) amnesty or statute of limitations, or death of a natural-person suspect or defendant occurred or de-
registration of a legal-entity suspect or defendant was ordered; 
 g) a prior complaint was withdrawn, for offenses in relation to which its withdrawal removes criminal liability, 
reconciliation took place or a mediation agreement was concluded under the law; 
 h) there is a non-penalty clause set by the law; 
 i) double jeopardy (res judicata); 
 j) a transfer of proceedings with a different country took place under the law.” 
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prosecution proceedings in personam, has the character of a criminal charge in the meaning that the 

European Court of Human Rights has attached to that concept. Given the consequences of charges 

being made in personam in terms of individual rights, that cannot occur as a result of a simple 

complaint or referral against someone, it must be based on a number of elements – reasonable clues 

– to be administered through the means of evidence provided by law." 

 The considerations set out by the Constitutional Court in the above-mentioned decisions are 

applicable, mutatis mutandis, the more so in what concerns the new regulations about the institution 

of prosecution proceedings, according to Article 305 of the Criminal Procedure Code, in the wording 

established under Government Emergency Ordinance no. 18/2016, where the initiation of criminal 

proceedings in rem is no longer conditional on checking whether there is any of the cases provided 

by Article 16 (1) of the Criminal Procedure Code. 

 As to the procedure in the prosecution stage, the new regulations have acknowledged views 

that had been previously expressed in the doctrine about which rules are applicable at this stage, by 

specifically providing its non-public character [Article 285 (2) of the Criminal Procedure Code 

"The procedure during the criminal prosecution is not public"], which is one of the three specific 

principles for this stage of the criminal process, along with its prevailing written form and non-

adversarial character. 

 VI. Impossibility to determine, in the current stage of the criminal investigation, that there 

was interference by the Public Ministry in the exercise of the Government’s competence to 

adopt a normative act, namely Government Emergency Ordinance no.13/2017. 

 The documents and materials of the case file have revealed, as against the above-mentioned 

constitutional and statutory provisions, that the National Anticorruption Directorate acted following its 

notification by denunciation, that is following a referral as provided by law, in application of the 

mandatory procedural rules at the time of registration of the denunciation, and complying with 

them. 

 As we have pointed out, the legal effect of a denunciation is that the prosecuting body has an 

obligation to decide whether to initiate or not criminal proceedings as the offence reported by said 

denunciaton. In order to decide, the prosecuting authority must go through the mandatory 

stages prescribed by law, as is shown above; and that is what the documents in the case file have 

actually revealed, compliance with that legal obligation by representatives of the Public Ministry. 

 Furthermore, as shown in the prosecutor’s Order of 24 February 2017, as a result of the 

investigation conducted, apart from the acts reported in the denunciation (aiding and abetting, as 

provided by Article 269 par. 1, and presentation in bad faith of inaccurate data to Parliament or the 

President of Romania on the activity of the government or a ministry in order to conceal actions that 

could harm the interests of the state, as provided by Article 8, par. 1, letter b) of Law no.115/1999), 

further indications accrued about other offences being committed as well, and such was retained in 

the order, on the basis of which prosecution was extended to stealing or destroying documents, 

provided by Article 259 (1) and (2) of the Criminal Code; stealing or destroying evidence or 

documents, provided by Article 275 of the Criminal Code; falsification of documents, provided by 

Article 321 of the Criminal Code. That because, according to the prosecutor’s Order of 24 February 

2017, “during the course of criminal proceedings evidence resulted that the first opinion which had 

been issued, containing remarks and proposals, and sent by fax from the Ministry of Relations with 

Parliament (M.R.P.) to the Ministry of Justice, was destroyed inside the latter”, “that the original of the 

first opinion, containig remarks and proposals, issued by the M.R.P. and delivered to representatives 

from the Ministry of Justice, was concealed”, “that false mentions were recorded in the entry-exit 

register at the Justice Minister’s Cabinet in regard to the first opinion that had been sent by fax from 

the M.R.P. and officially recorded under a registration number and affixed with the seal in the Ministry 

of Justice” and “that data exist about documents having been fabricated in order to justify false 

mentions recorded in the entry-exit register at the Justice Minister’s Cabinet”.                

 According to Article 311 (1) of the new Criminal Procedure Code, with the marginal title 

Extending scope of prosecution or changing the charges, the extension of the criminal investigation 
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may be ordered by both the prosecutor and the criminal investigation body, whereas under Article 55 

of the said Code such is the task of either: prosecutor, criminal investigation bodies of the judicial 

police, and the special criminal investigation bodies. 

 The institution of extension of the scope of prosecution, governed by Article 311 of the 

Criminal Procedure Code, refers to the situation where, after initiation of criminal proceedings, as a 

result of data and information gathered as to the facts or person under investigation, the prosecuting 

authority may discover new facts or data on other people being involved as well, so it shall order the 

extension of prosecution. Practically, it means that initial limits set to the scope of prosecution 

are being widened so as to cover new facts (as in the instant case) and / or new people. The 

consequences of this procedure is an extension of the prosecution in rem (as in the instant case) or 

of the prosecution in personam. 

 That being so, "the activity of prosecutors" as mentioned by the President of the Senate 

in his application, is nothing more than the expression of constitutional and statutory 

competencies of their own, and that cannot be deemed as an interference in the Government’s 

specific legislative activity, according to the current state of the investigation. 

 In other words, the said activity might be able to lead to a legal conflict of constitutional nature, 

if we imagined that it had actually covered the appropriateness and constitutionality of Government 

Emergency Ordinance no.13/2017, not criminal acts. Presently, the criminal case in question is in the 

stage of prosecution in rem, which, as shown, is essentially non-public, and the documents filed in 

the case do not reveal the conduct of an inqury into the appropriateness or legality / 

constitutionality of Government Emergency Government no.13/2017, but only criminal acts 

reported to the Public Ministry by denunciation, and then, by the prosecutor’s order, the 

extension of prosecution to new facts, followed by a case closure for some of the facts 

described in the denunciation. 

 As a matter of fact, the findings of the Constitutional Court, as decided by a majority vote, 

can only be consecutive to a judgment made by the ordinary court of law, but not come before 

that, and only to the extent that, upon review of the legality and validity of the prosecutor’s acts, a 

breach of competencies had resulted in that regard. This because, investigation activities and 

prosecution are subjected to judicial review as part of the function concerning review of the legality 

of indictment (or non-indictment) within the preliminary chamber proceedings. 

 With regard to this procedural stage, the Court has held that, in conformity with the view 

embraced by the current Criminal Procedure Code, the institution of preliminary chamber does 

not fit into either prosecution or trial stage, but is a new phase of the criminal process. The object 

of the proceedings in the preliminary chamber is to review, after indictment, the jurisdiction and the 

legality of referral to the court as well as to review the legality of evidence submitted and of acts 

conducted by the prosecution bodies. Therefore, it is circumscribed to issues in terms of 

jurisdiction and legality of either referral, or evidence brought in support to the criminal 

charges. Lastly, the Court has found that the objective of this procedure is to determine whether 

criminal prosecution and indictment are adequate in order to advance trial proceedings or 

they need be restored, and to determine, in the event of opening the judgment of the case,  

which acts shall be brought before the court so that the parties and other participants should 

be able make their submissions or challenge against (see Decision no. 838 of 8 December 2015, 

published in the Official Gazette of Romania, Part I, no. 158 of 1 March 2016, cited in Decision no. 

257 of 5 May 2016, published in the Official Gazette of Romania, Part I, no. 543 of 19 July 2016, 

paragraphs 23-30). The Court also held that, in the preliminary chamber procedure, the judge is due 

to consider and accordingly make a ruling as to the legality of the bill of indictment, the 

evidence and the acts of prosecution undertaken. 

 On the other hand, in Title III - Judgment, of the Special Part of the Criminal Procedure Code, 

specifically in Chapter II, Section II, on Court deliberation and judgment, Article 393 with the marginal 

title The object of the deliberation states that the judicial panel shall deliberate "over the facts and the 

law"; that deliberation shall carry on "the existence of the offence and the defendant's guilt (...)". In 
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respect to settlement of the criminal action, Article 396 of the Criminal Procedure Code sets out in 

para. (1) that "The court shall rule on the charges brought against the defendant, deciding, as the 

case may be, to convict, to waive enforcement of a penalty, to postpone the service of sentence, to 

acquit or to end the criminal proceedings." and in para. (2) that a conviction is pronounced "if the 

court has found, beyond any reasonable doubt, that the act exists, it is an offence and was 

committed by the defendant."   

 The Constitutional Court cannot substitute itself to either the preliminary chamber Judge 

(whose jurisdiction is to review the legality of evidence submitted and acts carried out by the the 

prosecution) or to the court (that is competent to decide on the charges brought against the 

defendant and to ascertain, beyond any reasonable doubt, the existence of the act, its being an 

offence and being committed by the defendant). 

 The resolution of legal conflicts of a constitutional nature cannot be the opportunity, for  

even the Constitutional Court, to breach upon competencies of another public authority; that 

is why its scrutiny must be circumscribed to only constitutional norms and principles, and 

should not transgress the constitutional framework by analysing facts and concrete actions 

in relation to norms of a lower status than the Constitution, that is look into the legal 

classfication of the criminal offences as reorted in the present case. 

 In conclusion, given the current state of the investigation and in the absence of a court’s 

findings, it is not possible to hold any breach of competence of either Government or 

Parliament, as the documents in the file do not prove the Public Ministry had been engaged into 

probing the appropriateness and legality of Government Emergency Ordinance no.13/2017 (as 

against relevant constitutional norms defining the legal regime of legislative delegation). 

 Even if the statement of the facts as retained in the prosecutor’s orders attached to the case file 

also makes reference to the circumstances in the adoption of the normative act concerned, the 

criminal investigation as such does not bear on the appropriateness or legality of the 

ordinance per se, but on the criminal acts of which the Public Ministry has been notified,  that 

is also the offences for which the National Anticorruption Directorate has declined jurisdiction 

(aiding and abetting, presentation in bad faith of inaccurate data, stealing or destroying documents, 

stealing or destroying evidence or documents, falsification of documents). The alleged "illegality" 

of the criminal investigation has not been a case for the Constitutional Court to entertain while 

carrying out its constitutional review. To accept the contrary, consequently to embark on a 

review of the legality of the prosecution acts conducted so far, would mean to accept a  

violation, on the part of the Constitutional Court itself, of the jurisdiction held by other public 

authorities, that is the courts of law. 

 Even less ought to be said about a possible violation by the Public Ministry of the 

Constitutional Court competence, as was decided by the Constitutional Court in a majority vote, 

because none of the documents in the case is such as to prove that the criminal investigation 

would target a compliance with the requirements established by Article 115 of the Constitution 

for the adoption of an emergency ordinance (the extraordinary character, urgency, impairment of 

fundamental rights / status of fundamental institutions). 

 In fact, by its finding of a legal conflict of a constitutional nature which consists in  

violation by the Public Ministry of the Parliament’s and also the Constitutional Court’s 

respective competencies, the Court has exceeded went the limits of referral vested thereupon, 

wheres the application has concerned other legal relationship, or powers of other public authorities 

(Government and Public Ministry). 

 But anyhow, the special, and specialized, review competence of the Constitutional Court with 

respect to constitutionality of legislation cannot and should not be opposed to jurisdiction of the Public 

Ministry to investigate possible criminal offences committed in connection with the adoption of such 

normative acts, which means that the powers vested in the Constitutional Court cannot remove that 

of the Public Ministry. 
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 In addition to that, particularly with regard to what has been previously ruled on this matter in 

the resolution of a legal conflict of a constitutional nature7, and an exception of unconstitutionality8 

concerning Government Emergency Ordinance no.13/2017, it appears that the remedies made 

available to the Constitutional Court in the framework of a constitutional review have proved 

ineffective so far, since the Constitutional Court’s solution, in a majority, was no more than a case of 

self-restrained competence or inadmissibility. 

 For all these reasons, we believe that the Constitutional Court should have found there has 

been no legal conflict of a constitutional nature between the Public Ministry – The Prosecutor's 

Office attached to the High Court of Cassation and Justice – the National Anticorruption 

Directorate and the Romanian Government, because it is impossible at this stage of the 

criminal investigation to establish an interference by the Public Ministry in the Government’s 

exercise of competencies to initiate and adopt its Emergency Ordinance no.13/2017. 

 

 

Judge, 

 

Livia Doina Stanciu 

 

 

                                                           
7 See DECISION No. 63 of 8 February 2017, on applications for resolving legal conflicts of a constitutional 
nature between the Executive authority – the Government of Romania, on the one hand, and the Legislative 
authority – the Parliament of Romania, on the other hand, as well as between the Executive authority – the 
Government of Romania, on the one hand, and the Judicial authority – the Superior Council of Magistracy, on 
the other hand, submitted by the President of the Superior Council of Magistracy, and the President of Romania, 
respectively, published in the Official Gazette of Romania, Part I, no. 145 of 27 February 2017. 
8 See DECISION No. 64 of 9 February 2017, regarding the exception of unconstitutionality of provisions of 
Government Emergency Ordinance no. 13/2017 amending and supplementing Law no. 286/2009 on the 
Criminal Code and Law no. 135/2010 on the Criminal Procedure Code, published in the Official Gazette of 
Romania, Part I, no. 145 of 27 February 2017. 
 


