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The Independence of the Judiciary
QUESTIONNAIRE
1. Organisation of the Judicial System
Please give us brief description of how the judicial system is organised in your country:

What constitutional guidelines are in place in your country for this?
In Romania, at a constitutional level, there are several legal texts which define and configure the judiciary. Thus, Title I, “General Principles”, stipulates that the Romanian state is organized based on the principle of the separation and balance of powers – legislative, executive, and judicial – within the framework of constitutional democracy (article 1, paragraph 4 of the Constitution). Title II, referring to the “Fundamental Rights, Liberties and Duties”, enshrines the free access to justice (article 21 of the Constitution) in the sense that any person can address the judiciary to defend their rights, liberties and legitimate interests, and no law may restrict the exercise of this right. Once the public service of justice is accessed, the parties are entitled to a fair trial and to the cases being settled in a reasonable term. Furthermore, the right to defense is guaranteed – throughout the trial, the parties have the right to be assisted by a lawyer of their own choosing or appointed ex officio (article 24 of the Constitution).
Chapter VI of the Romanian Constitution, titled “Judicial Authority”, regulates the “Courts of Law”, “the Public Ministry”, and the “Superior Council of Magistracy”. Thus, justice is rendered in the name of the law, and it is one, impartial, and equal for all. In the activity of settling cases, judges are independent and submit only to the law (article 124 of the Constitution). As for the statute of judges, they are appointed by the President of Romania and they are irremovable according to the law. The appointment proposals, as well as the promotion, transfer of, and sanctions against judges are only within the competence of the Superior Council of Magistracy, under the terms of its organic law. The office of a judge is incompatible with any other public or private office, except for higher education teaching positions (article 125 of the Constitution).
In terms of carrying out the act of justice, it is the duty of the judicial power. Justice is administered by the High Court of Cassation and Justice and the other courts of law set up by the law. The jurisdiction of the courts of law and the judging procedure is only stipulated by law. The High Court of Cassation and Justice provides a unitary interpretation and implementation of the law by the other courts of law, according to its competence. The composition of the High Court of Cassation and Justice, and the regulation for its functioning are set up in an organic law. Moreover, it is prohibited to establish extraordinary courts of law. By means of an organic law, courts of law specialized in certain matters may be set up, allowing the participation of persons outside the magistracy, as the case may be. The judicial control of administrative acts of the public authorities, by way of the contentious business falling within the competence of administrative courts, is guaranteed, except for those regarding relations with the Parliament, as well as the military command acts. The administrative courts judging contentious business have jurisdiction to solve the applications filed by persons aggrieved by statutory orders or, as the case may be, by provisions in statutory orders declared unconstitutional (article 126 of the Constitution).
Proceedings are public, except for the cases provided by law (article 127 of the Constitution) and the legal procedure is conducted in Romanian. However, Romanian citizens belonging to national minorities have the right to express themselves in their mother tongue before the courts of law, under the terms of the organic law. In terms of the manners of exercising the right of using the mother tongue in a court of law, including the use of interpreters or translations, it will be stipulated so as not to hinder the proper administration of justice and not to involve additional expenses for those interested. Foreign citizens and stateless persons who do not understand or do not speak the Romanian language are entitled to be informed of all the file papers and proceedings, to speak in court and to draw conclusions, by means of an interpreter; in criminal law suits, this right is ensured free of charge (article 128 of the Constitution).
As for the Public Ministry, within the judicial activity it represents the general interests of the society, and defends legal order, as well as the citizens' rights and liberties. Effectively, the Public Ministry discharges its powers through public prosecutors constituted into public prosecutor's offices in accordance with the law. The public prosecutor's offices operate attached to the courts of law and direct and supervise the criminal investigation activity of the judicial police (article 131 of the Constitution). The statute of the public prosecutors is established in the Constitution – they carry out their activity in accordance with the principle of legality, impartiality and hierarchical control, under the authority of the Minister of Justice. The office of public prosecutor is incompatible with any other public or private office, except for higher education teaching positions (article 132 of the Constitution).
The Superior Council of Magistracy is the guarantor of the independence of justice. It is comprised of 19 members, of whom 14 members are elected in the general meetings of the magistrates and validated by the Senate; these belong to two sections, one for judges and one for public prosecutors; the former section consists of nine judges, and the latter of five public prosecutors; two representatives of the civil society, specialists in law, who enjoy a good professional and moral reputation, elected by the Senate; these representatives participate only to plenary proceedings; the Minister of Justice, the president of the High Court of Cassation and Justice, and the general public prosecutor of the Public Prosecutor's Office attached to the High Court of Cassation and Justice. The president of the Superior Council of Magistracy is elected for one year's term of office, which cannot be renewed, out of the judges and public prosecutors in the Council. The length of the term of office of the Superior Council of Magistracy members is six years. The Superior Council of Magistracy takes decisions by secret vote. The President of Romania presides over the proceedings of the Superior Council of Magistracy he takes part in (article 133 of the Constitution). The duties of the Superior Council of Magistracy are listed under article 134 of the Constitution: it proposes to the President of Romania the appointment of judges and public prosecutors, except for the trainees, according to the law; it performs the role of a court of law, by means of its sections, concerning the disciplinary liability of judges and public prosecutors, based on the procedures set up by its organic law (in such cases, the Minister of Justice, the president of the High Court of Cassation and Justice, and the general Public Prosecutor of the Public Prosecutor's Office attached to the High Court of Cassation and Justice are not entitled to vote; the decisions of the Superior Council of Magistracy concerning discipline may be challenged at the High Court of Cassation and Justice); performs other duties stipulated by its organic law, in order to accomplish its role of guarantor of the independence of justice.
What recent decisions have been handed down by your constitutional court on matters regarding the independence of the judiciary?
DECISION no. 873/2010 referring to the constitutional challenge of the provisions of the Law on introducing measures in the field of pensions
The Court acknowledges both that the independence of justice – the institutional component (the concept of “judges’  independence” does not exclusively refer to judges, but covers the entirety of the judiciary) – and the independence of the judge – the individual component – implies the existence of many aspects, such as: the fact that the other powers do not interfere with the judicial activity, the fact that no other body, aside from the courts of law, can rule on their respective powers stipulated by law, the existence of a procedure stipulated by law in relation to remedies for judgments, the existence of sufficient funds for the performance and administration of the judicial activity, the procedure for appointing and promoting magistrates and, possibly, their term of office, appropriate working conditions, the existence of sufficient magistrates in that court for the purpose of avoiding excessive workloads and allowing the trials to be settled in a reasonable period of time, remuneration proportional to the nature of the activity, the impartial distribution of files, the possibility of establishing associations in the matter of protecting the magistrates’ independence and interests, etc.
. . .

Undoubtedly, the principle of judicial independence cannot be limited to the remuneration (comprised of both salary and pension) of the magistrates, as this principle involves a series of guarantees, such as: the statute of magistrates (admission requirements, appointment procedure, solid guarantees which ensure the transparency of magistrate appointment procedures, promotion, transfer, suspension and removal from office), the stability or irremovability of the magistrates, financial guarantees, the administrative independence of the magistrates, as well as the independence of the judicial power in relation to the other powers. On the other hand, judicial independence includes the financial security of the magistrates, which also implies the provision of a social guarantee, such as the magistrates’ public service pension.
In conclusion, the Court ascertains that the principle of judicial independence defends the magistrates’ public service pension, as an integral part of their financial stability, to the same extent it defends the other guarantees of this principle.
Both the case law of the Constitutional Court of Romania and the case law of other Constitutional Courts stated that the magistrates’ financial stability is one of the guarantees of judicial independence.
The Court ascertains that the magistrates’ constitutional statute – a statute developed through an organic law and which includes a series of incompatibilities and restrictions, as well as the liabilities and risks involved in the exercise of these professions – requires granting the public service pension as a component of judicial independence, a guarantee of the rule of law, stipulated by the article 1, paragraph (3) of the Fundamental law.
DECISION no. 785 of May 12, 2009, referring to the constitutional challenge of the provisions of article 44, paragraph (2) of Law no. 303/2004 on the statute of judges and public prosecutors
As to the conditions which must be fulfilled to access the position of judge or public prosecutor in higher courts or higher public prosecutor’s offices, the persons who used to be lawyers are privileged to the detriment of all others. Taking into account the fact that, at the registration in the magistracy admission exam, all candidates were deemed equal in terms of profession and necessary seniority according to article 33, paragraph (1) of Law no. 303/2004, it is unfair to offer a certain category of magistrates such privileged treatment at a subsequent time. Nothing justifies the differentiation between the two moments in a magistrate’s career, namely the admission to magistracy and the promotion. Since they passed the magistracy exam, it can only be assumed that, regardless of their previous position in the legal field, all magistrates evolved and improved within similar professional milestones. As a result, there is no reason for a certain category to be more entitled to a promotion to higher courts or higher public prosecutor’s offices. During the magistrates’ professional development, among them there can be potential discrepancies generated by the level of individual training, but no discrepancies can exist due to particular circumstances prior to their admission to magistracy.
Differentiation cannot be justified on the grounds that the lawyers’ activity is more closely related to that of judges and public prosecutors, as the same thing can be said about other categories of jurists. One of the most illustrative examples are legal assistants (who participate together with judges in panels settling employment litigations), court clerks with higher legal education (who are judicial auxiliaries, as they are closely involved in the procedural part of the judicial activity) or court attorneys in the High Court of Cassation and Justice (who are very similar in status to judges, as their general appointment conditions are those stipulated for the position of judge and that of public prosecutor; the provisions of Law no. 303/2004 on incompatibilities and restrictions, continuous professional training and periodic assessment, the rights and duties and the disciplinary liability of judges and public prosecutors also apply to them).
DECISION no. 774 of November 10, 2015, referring to the constitutional challenge of the provisions of article 52, paragraph (1), of Law no. 317/2004 on the Superior Council of Magistracy
The court acknowledges that, according to the criticized law, the magistrate may be suspended at any time during the settlement of the disciplinary proceedings brought against him. The operated suspension does not have the nature of a disciplinary sanction, but that of a provisional measure taken for the impartial performance of the disciplinary proceedings or to avoid tarnishing the prestige of justice. The provisional suspension will be in force until the decision for settling the disciplinary measure remains final either by non-appeal of the judgment for settling the disciplinary action, delivered by the sections of the Superior Council of Magistracy, or as a result of the judgment of the High Court of Cassation and Justice for settling the appeal entered against the Council’s judgment remaining final.
. . . 

The Court ascertains that also acknowledging the free access to justice for judgments ruling provisional measures on exercising the position of judge or public prosecutor is even more necessary, as the provisional measures taken during the disciplinary proceedings may have a special duration – until the final settlement of the disciplinary action, which means it can last until the settlement of the remedy lodged against the judgment of the Superior Council of Magistracy ruling the disciplinary sanctioning of the judge or public prosecutor. Therefore, the provisional measure, from the standpoint of its duration, may be harsher than the implemented disciplinary sanction (of course, except the disciplinary sanction consisting of dismissal from the judiciary). Furthermore, we mustn’t neglect the negative consequences of such provisional measures, which are directly reflected by the professional and personal life of the judge or public prosecutor, in the light of the fact that they cannot exercise their position, namely to administer justice or defend the general interests of society, the legal order, as well as the citizens’ rights and liberties, as the case may be, as well as in the event they do not receive their remuneration during the provisional suspension, regardless of the sanctioning solution delivered by the Superior Council of Magistracy or by the court of law, as the case may be, concerning the substance of the disciplinary action.
DECISION no. 374 of June 2, 2016, referring to the constitutional challenge of the provisions of article 54, paragraph (1), first sentence, and article 57 of Law no. 317/2004 on the Superior Council of Magistracy
Approves the constitutional challenge issued by the National Union of Judges in Romania in the file no. 2.668/2/2016 of the Bucharest Court of Appeal – Eighth Division Administrative and Fiscal Litigation, and ascertains that the provisions of article 54, paragraph (1), first sentence, of Law no. 317/2004 are constitutional if the person selected to occupy a vacancy exercises their capacity of member of the Superior Council of Magistracy for the remainder of their six-year term.
DECISION no. 196 of April 4, 2013, referring to the constitutional challenge of the provisions of article 55, paragraphs (4) and (9), of Law no. 317/2004 on the Superior Council of Magistracy
The Court believes that the right to defence, which is guaranteed by the Constitution, is not exclusively limited to the judicial proceedings but, by its nature and purpose, it must also include the proceedings before the Superior Council of Magistracy. Even more so, such an interpretation is required as it represents the guarantor of judicial independence.
DECISION OF THE CONSTITUTIONAL COURT no. 262 of May 5, 2016

The constitutional challenge of the provisions of article 82, paragraph (2), of Law no. 303/2004 on the statute of judges and public prosecutors was approved. It was established that said provisions are constitutional if the notion of “judge” also includes the judge of the Constitutional Court.
Decision of the Constitutional Court of Romania of September 21, 2017, referring to the constitutional challenge of the provisions of article 5, paragraph (l), of Law no. 303/2004 on the statute of judges and public prosecutors
. . .
The Constitutional Court approved, with unanimity of votes, the constitutional challenge of the provisions of article 58, paragraph (1) of Law no. 303/2004, and ascertained that a legislative solution which does not state the conditions for the ending of the judges or public prosecutors’ secondment is unconstitutional.
The Court acknowledged that the criticized law – which regulates the conditions for the secondment of judges and public prosecutors – does not state the conditions for ending their secondment. As they are related to the career of the judge or public prosecutor, both the secondment conditions and the secondment termination conditions must be expressly stipulated in the Law on the statute of judges and public prosecutors.
The absence of an express provision in article 58 of Law no. 303/2004 which would stipulate the conditions for ending the secondment of the judge or public prosecutor leads to the violation of the provisions of article 1, paragraph (5), of the Constitution, because the statute of judges and public prosecutors must be regulated by law.
How is democratic control of the judiciary organised?

Justice is administered through the High Court of Cassation and Justice and through the other courts of law established by law (district courts, county courts and courts of appeal). As a consequence, there is a distinct system of bodies which are neither part of nor subordinated to the legislative or executive power.
In the judicial activity, judges cannot be subjected to any directive issued by the legislative or the executive power. However, they are not independent from the law. As a consequence, judgments rendered by judges may be subject to a remedy under the terms of the law.
The Superior Council of Magistracy – the guarantor of the independence of justice – is regulated at a constitutional level. This body asserts itself between the judiciary power and the legislative or executive power in order to provide judges with guarantees of independence and impartiality. Among other duties, the Superior Council of Magistracy plays the part of a court of law in disciplinary matters; its resolutions can be challenged at the High Court of Cassation and Justice. This duty, in a disciplinary matter, is fulfilled by the sections of the Council. The Minister of Justice, the president of the High Court of Cassation and Justice and the general prosecutor do not have the right to vote relative to disciplinary resolutions. For offenses perpetrated by a judge, the disciplinary action is carried out by the Judicial Inspection, represented by the judicial inspector, by the Minister of Justice or by the president of the High Court of Cassation and Justice. Finally, we must specify that magistrates have a disciplinary liability for job duty offenses, as well as for acts which tarnish the prestige of justice; the liability cases are expressly stipulated by the law.
Are judicial decisions subject to any possibilities for extra-judicial correction (such as a right of the president to grant pardons)?
As a rule, final judgments are not subject to an extrajudicial correction because article 129 of the Constitution stipulates that the parties concerned and the Public Ministry may exercise remedies against judgments, in accordance with the law. Remedies are settled by the courts of law and not by bodies outside the judicial power.
In conformity with article 94, letter d), of the Constitution, the President of Romania grants individual pardon. According to Law no. 546/2002, pardon is a measure of leniency which consists of the total or partial exemption of the execution of punishment applied by the court, or the commutation of the punishment to a more lenient one. In conformity with the Criminal Code (article 160), pardon does not produce effects for ancillary punishments and non-custodial measures (except when the pardon document stipulates otherwise), for the safety measures and rights of the injured party, for punishments whose execution is suspended under supervision (except when the pardon document stipulates otherwise).
Furthermore, in conformity with article 73, paragraph 3, letter i), of the Constitution, the Parliament may grant a collective pardon by law, its effects being similar to the pardon granted by the President of Romania.
Who decides the budget for the judiciary? 
The plenary of the Superior Council of Magistracy drafts its own provisional budget, with the advisory opinion of the Ministry of Public Finance, and issues assents for the provisional budgets of courts of law and public prosecutor’s offices, the draft of a law on the state budget is drafted by the Government and submitted to the Parliament for adoption. The Parliament – as a legislative power – adopts the law on the state budget, including relative to the budget of the judiciary.
Is any distinction made in this regard between the budget of the administration and that of the executive?
Delineations of the administrative expenses and the executive expenses are stipulated in the State budget law, which is adopted annually by the Parliament. These delineations are divided in budgetary chapters and subchapters. 

Who is responsible for administering the courts? 
The Minister of Justice ensures the good organization and administration of justice as a public service. Furthermore, the presidents of the courts of law also exercise duties of managing the court of law. Finally, the economic director of each court of law is in charge of coordinating the management of the offices of courts of law and taking measures to ensure the material conditions for the appropriate performance of the activity of the courts, organizes the recordkeeping for all properties owned or managed by the courts of law, as well as all other assets of the courts of law. 
What competences does the judicial administration/ the Justice Ministry have with regard to the administration of the courts, staffing, appointment and dismissal of judges, use of funds, etc.?
According to the law, the Ministry of Justice has no powers in appointing judges and removing them from office, but has powers of managing the courts of law, the staff, and using funds. It exercises its duties to recruit, appoint and remove from office its own staff and other categories of staff which, according to the law, are appointed by the order of the Minister of Justice, as well as to manage their career. It provides the required funds, substantiates and drafts the provisional budget for its own activity and for the activity of public institutions in the judiciary for which the Minister of Justice is the chief authorizing officer, as well as for the units subordinated to the Ministry; distributes the budgets appropriations to the secondary authorizing officers and monitors their use; coordinates and guides the economic activity, the investments, the purchases and the administrative activity of the courts of law, of its own apparatus and of the units subordinated to the Ministry, being able to issue, under the conditions of the law, mandatory rules and directions for the unitary implementation of legal regulations; the rules and directions are mandatory both for secondary and tertiary authorizing officers, as well as for tertiary authorizing officers subordinated to the secondary authorizing officers; the role of coordinating and guiding the courts’ economic activity, investments, purchases and administrative activity will be similarly carried out at the level of secondary authorizing officers in relation to the subordinate tertiary authorizing officers; coordinates the activities of implementing externally-funded projects for all of its fields of activity, and administers funds from external credits and external non-repayable funds for these projects; drafts the strategy for the computerization of the judiciary; implements the strategy and the governmental computerization programs in the units of the judiciary; coordinates, guides and controls the activity of the courts of law and the public prosecutor’s offices from a technical, methodological and professional standpoint, being able to issue, under the conditions of the law, mandatory rules and directions for the unitary implementation of legal regulations.
2. Position of judges
How are judges and presidents of the courts appointed? How are appointments made to your supreme courts and your constitutional court? How are the bodies responsible for selecting judges made up and what majority is required for their decision?
Trainee judges are appointed by the Superior Council of Magistracy based on the overall grade point average obtained by adding the three-study year grade point averages and the grade point average of the graduation exam of the National Institute of Magistracy.
Permanent judges are appointed by the President of Romania at the proposal of the Superior Council of Magistracy. The President of Romania may refuse the appointment of a proposed judge only once. The grounded refusal is notified immediately to the Superior Council of Magistracy, which may support the initial proposal yet again. In this case, the President of Romania has the obligation of appointing the proposed person.
The president and vice president of district courts, county courts, specialized courts and courts of appeal are appointed strictly as a result of a competition or exam organized whenever necessary by the Superior Council of Magistracy through the National Institute of Magistracy. The competition or exam is open only to judges who were marked with “very well” at the most recent exam, who were not subject to a disciplinary sanction in the past three years and who fulfill the seniority requirements stipulated by the law.
One can be promoted to judge of the High Court of Cassation and Justice only through a competition organized whenever necessary by the Superior Council of Magistracy, through the National Institute of Magistracy, according to the number of vacancies. The competition for promotion to judge of the High Court of Cassation and Justice is open only to judges and public prosecutors who are employed at least in a court of appeal or in a public prosecutor’s office attached to the court of appeal, who have effectively held the position of judge of the court of appeal or public prosecutor of the public prosecutor’s office attached to the court of appeal or of the Public Prosecutor’s Office attached to the High Court of Cassation and Justice, who were marked with “very well” in the past three assessments, who were never subjected to a disciplinary sanction, and who have minimum 15 years’ seniority in the position of judge or public prosecutor.
The president, vice president and the section presidents of the High Court of Cassation and Justice are appointed by the President of Romania, at the proposal of the Superior Council of Magistracy, from the judges of the High Court of Cassation and Justice who were employed in this court for minimum two years. The President of Romania can refuse an appointment in these management positions only by providing a justification, and must inform the Superior Council of Magistracy of the grounds for the refusal.
The Constitutional Court is comprised of nine judges, who are appointed for a term of nine years, which cannot be extended or renewed. Out of the nine judges, three are appointed by the Chamber of Deputies, three are appointed by the Senate and three are appointed by the President of Romania.
Judges are admitted to magistracy through a competition, based on professional competence skills and their good reputation, held by the National Institute of Magistracy. Judges are admitted in the National Institute of Magistracy exclusively through a competition, with the observance of the principles of transparency and equality. The admission competition is held annually at the time and place set by the National Institute of Magistracy and approved by the Superior Council of Magistracy.
What rights to give instruction and disciplinary rights do the judicial administration/ Ministries have with regard to judges?

The judicial administration and the Minister of Justice cannot issue directions concerning judges and cannot apply disciplinary sanctions. The disciplinary action for offenses perpetrated by a judge is exercised by the Judicial Inspection, through the judicial inspector, by the Minister of Justice or by the president of the High Court of Cassation and Justice. Judges are subjected to disciplinary sanctions by the judge section of the Superior Council of Magistracy. The disciplinary judgment can be challenged by the interested party at the High Court of Cassation and Justice.
How can judges be transferred or dismissed?
Irremovable judges may be moved through transfer, delegation, secondment or promotion only with their approval. The transfer of judges from one court to another or to a public institution is approved by the Superior Council of Magistracy at the request of the persons in question.
Judges are removed from office in the following cases: resignation; retirement under the conditions the law; transfer to another position under the conditions the law; professional incapacity; as a disciplinary sanction; conviction and staying of the execution of a punishment ruled in a final judgment; dropping criminal prosecution and waiving the punishment ruled in a final judgment; if it was deemed that maintaining the position is not required; in the event the judge is a field operative, including an undercover operative, informant or collaborator of intelligence services. Judges are removed from office through a decree issued by the President of Romania, at the proposal of the Superior Council of Magistracy.

What is the average pay for judges (in EUR)?

Approximately 2060 EUR.

3. Position of the Public Prosecutor's Office
How is the position of the public prosecutor's office organised? Please provide us with replies to questions 1 and 2 summarising the situation with reference to the criminal prosecution authorities and public prosecutors.
In the judicial activity, the Public Ministry represents the general interests of society and defends the legal order, as well as the citizens’ rights and liberties. The Public Ministry exercises its duties through public prosecutors within Public Prosecutor’s Offices which operate attached to courts of law.
Public prosecutors carry out their activity according to the principle of lawfulness, impartiality and hierarchical control, under the authority of the Minister of Justice. The position of public prosecutor is incompatible with any other public or private position except higher education teaching positions. Public Prosecutor’s Offices are independent in relation to courts of law and other public authorities.
The provisions of the hierarchically superior public prosecutor, issued in writing and in conformity with the law, are mandatory for the subordinate public prosecutors. In the ruled solutions, the public prosecutor is independent under the conditions stipulated by the law. The public prosecutor may challenge, before the Superior Council of Magistracy, any intervention of the hierarchically superior public prosecutor in the criminal prosecution or in adopting the solution, within the procedure for verifying the conduct of judges or public prosecutors. When deemed illegal, the solutions adopted by the public prosecutor may be invalidated by the hierarchically superior public prosecutor, on condition that the latter provides reasons.
The public prosecutors of each Public Prosecutor’s Office are subordinated to the leader of the respective Public Prosecutor’s Office. The leader of a Public Prosecutor’s Office is subordinated to the leader of the hierarchically superior Public Prosecutor’s Office in the same jurisdiction.
Out of their own initiative or at the request of the Superior Council of Magistracy, the Minister of Justice exercises their control over public prosecutors through public prosecutors specifically designated by the general prosecutor of the Public Prosecutor’s Office attached to the High Court of Cassation and Justice, or, as the case may be, by the chief prosecutor of the National Anticorruption Directorate, by the chief prosecutor of the Terrorism and Organized Crime Investigation Department, or by the Minister of Justice, whenever the latter deems it necessary. The control consists of verifying the managerial efficiency, the manner in which public prosecutors fulfil their job duties, and the employment relationships with the litigants and other persons involved in activities which fall within the competence of Public Prosecutor’s Offices. The control cannot concern the measures ruled by the public prosecutor throughout criminal prosecution and the adopted solutions. The Minister of Justice can ask the general prosecutor of the Public Prosecutor’s Office attached by the High Court of Cassation and Justice or, as the case may be, the chief prosecutor of the National Anticorruption Directorate for information on the activity of the Public Prosecutor’s Offices, and can ask them to issue written directions on the measures which must be taken for efficient crime prevention and combating.
Public prosecutors appointed by the President of Romania enjoy stability and are independent under the conditions stipulated by the law.
Trainee public prosecutors are appointed by the Superior Council of Magistracy based on the overall grade point average obtained by adding the three-study year grade point averages and the grade point average of the graduation exam of the National Institute of Magistracy.
Public prosecutors who passed the exam of professional competence are appointed by the President of Romania at the proposal of the Superior Council of Magistracy. The President of Romania may refuse to appoint a public prosecutor only once. The Superior Council of Magistracy can support its initial proposal.
The general prosecutor of the Public Prosecutor’s Office attached by the High Court of Cassation and Justice, the first deputy and their deputy, the chief prosecutor of the National Anticorruption Directorate and their deputies, the chief prosecutors of the sections of said Public Prosecutor’s Offices, as well as the chief prosecutor of the Terrorism and Organized Crime Investigation Department and their deputies, are appointed by the President of Romania at the proposal of the Minister of Justice, with the approval of the Superior Council of Magistracy, out of the public prosecutors with minimum 10 years’ seniority in the position of judge or public prosecutor, for a term of three years and with the possibility of a single renewal. The President of Romania can refuse an appointment in these management positions only by providing a justification.
4. Position of the legal professions
What is the function of the Bar Association(s) and how is their relationship to the administration of justice organised in law?
The profession of lawyer is free and independent, it is organized and operates autonomously, and it is exercised only by lawyers registered in the Roll of Lawyers of the bar whose members they are; said bar must be a member of the National Union of Bars in Romania. The lawyer is protected by the law in the exercise of their profession and in relation to their profession. The lawyer-client relationship cannot be directly or indirectly hampered or controlled by any state body. The profession of lawyer is organized and operates pursuant to the principle of autonomy.
The bars and the National Union of Bars in Romania ensure the qualified exercise of the right to defence, professional competence and discipline, and the protection of the members’ dignity and honour.
In exercising their profession, lawyers are independent and submit only to the law, the statute of the profession and the code of conduct. The lawyer promotes and defends the rights, liberties and legitimate interests of the person, has the right to assist and represent legal and natural persons before courts of the judiciary authority and other bodies of jurisdiction, the criminal prosecution bodies, the public authorities and institutions, as well as before other natural or legal persons who have the obligation of allowing and ensuring the lawyer’s unhindered activity. Everyone has the right to freely choose their lawyer. In exercising the right to defence, the lawyer has the right and obligation to insist on obtaining the free access to justice, a fair trial and a reasonable term.
In exercising their profession, lawyers are indispensable partners of justice, protected by the law, and cannot be assimilated to public servants except when they certify the identity of the parties, the content or the date of a document. In exercising their profession, lawyers cannot be subject to any restriction, duress, compulsion or intimidation from authorities or public institutions or other legal or natural persons. In relation to the courts of law, the Public Ministry, the other public authorities and institutions, and the legal or natural persons they come into contact, the lawyer has the duty of displaying a dignified, civilized and loyal conduct.
The National Union of Bars of Romania and the bars collaborate with the Ministry of Justice, the Superior Council of Magistracy, the courts of law and the attached Public Prosecutor’s Officers for the purpose of performing the activity of providing legal assistance in good conditions.
Who is authorised to monitor and control law firms and issue instructions and sanctions to them? 
The independence of the profession, the autonomy of the bar and the free exercise of the profession of lawyer cannot be restricted or limited by the acts of the authorities of the public administration, the courts of law, the Public Ministry or the acts of other authorities, except in the cases and under the conditions expressly stipulated by the law.
The forms of exercising the profession of lawyer are monitored and may be controlled by the bodies for the lawyer profession of the bar or by the National Union of Bars of Romania, as the case may be. The bodies for the lawyer profession, according to the legal powers, can issue mandatory directions for the lawyer’s activity (decisions, resolutions). At a legal level, the Parliament of Romania (the legislative power) is the sole body in charge of issuing legal regulations concerning the law on the organization and operation of the profession of lawyer.
Several bodies can sanction lawyers, according to the type of liability concerned. Thus, for disciplinary offenses, only the professional disciplinary bodies (the bar’s discipline committee; the Central discipline committee; the Council of the National Union of Bars of Romania in plenary) are empowered by law to carry out the disciplinary proceedings and to apply the required disciplinary sanctions. After the disciplinary sanctioning judgment becomes final, the interested party may file a complaint at the Section for fiscal and administrative contentious matters of the Bucharest Court of Appeal. For the civil liability or criminal liability of the lawyer, the common law proceedings will be used before the competent courts of law according to the law. As for the litigations concerning professional relationships between lawyers, such as those arising from collaboration agreements or employment agreements, those between associates or in the matter of collaboration between various forms of exercising the profession, they will be subject to professional arbitration organized at the level of the lawyer profession. The judgment issued following arbitration is subject, according to common law, to the action for annulment at the competent state courts according to the law.
What possibilities exist for the executive to exert influence if need be?

The state authorities, according to the Constitution and the legislation in the matter, cannot “exercise their influence” concerning the organization and operation of the profession of lawyer. Of course, the legislative power can intervene at a legislative level and can amend the specific legislation of the profession of lawyer, according to its powers. Furthermore, the judicial power, through the competent courts of law, can decide on the lawyers’ disciplinary, civil or criminal liability, when seized of these cases.
5. Current hot topics and your opinion

In which of the areas touched on above are changes currently under way or being discussed in your country? What is your opinion or your opinion of your organisation about that?

Are there any cases involving public threats to the independence of the judiciary (press, political parties, churches, petitions and the like)?

Does your judiciary have enough independence, too little independence or too much independence i.e. a lack of democratic control?
With regard to the administration of the judicial system, the Justice Ministry initiated a public debate on a project to modify the legislation regarding the organisation of the judicial system, the magistrates’ by-laws and the legal regime of the Superior Council of Magistracy. There is no information available about the finalisation of the procedure. 

The Cooperation and Verification Mechanism (CVM) in the fields of judicial reform and corruption is applied in Romania, and the reports drafted within this procedure reflects the answers to the question no. 5.  
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