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OPINION
On the draft laws for amending and supplementing the Law no.303/2004 on the statute of judges, of Law no.304/2004 on judicial organization and of Law no.317/2004 on Superior Council of Magistracy 
Upon examination of the draft laws for amending and supplementing the Law no.303/2004 on the statute of judges, of Law 304/2004 on judicial organization and of Law 317/2004 on Superior Council of Magistracy, sent for review by the Chamber of Deputies, 
SUPERIOR COUNCIL OF MAGISTRACY
Pursuant to provisions of article 38 paragraph (3) of Law 317/2004 on Superior Council of Magistracy, republished, as further amended,
On the grounds of Decision no.1148 of 09 November 2017 of the Plenum of Superior Council of Magistracy:
Adopts a negative opinion on the draft laws for amending and supplementing the Law no.303/2004 on the statute of judges, of Law 304/2004 on judicial organization and of Law 317/2004 on Superior Council of Magistracy, for the following reasons:
I. The draft laws sent for review disregard, on essential aspects, the guarantees fundamental for the functioning of the judiciary, in a manner that is infringing the constitutional provisions. 

· Relevant to this end are the regulations comprised within the draft law on amending and supplementing the Law no.317/2004 on establishing the National Council of Integrity of Judges and Prosecutors, a representative body with a non-permanent activity whose organization and functioning would be set by law, but also those regulations on setting up the Judicial Inspection as an unique structure with a legal personality, functioning at national level, with the seat in Bucharest, by reorganisation of Judicial Inspection that is currently functioning within Superior Council of Magistracy – Chapter VII: Establishment and organization of the National Council of Integrity of Judges and Prosecutors, of the Judicial Inspection and the statute of judicial inspectors.
A first aspect that must be underlined against this backdrop is that through Decision no.974 of 28 September 2017, the Plenum of Superior Council of Magistracy issued a negative opinion on the draft law for amending and supplementing the Law no.303/2004 on the statute of judges and prosecutors, of Law no.304/2004 on the judicial organization and of Law no.317/2004 on Superior Council of Magistracy, sent for review by the Ministry of Justice, by letter no.88.929 din 30.08.2017.
One of the elements that grounded the negative opinion issued by Superior Council of Magistracy was the proposed regulation on Judicial Inspection, namely the reorganization of Judicial Inspection, through its accession within the Ministry of Justice.   
The Plenum considered that Judicial Inspection should continue to function as a structure with legal personality within Superior Council of Magistracy, the constitutional guarantor of the independence of justice.  
This consideration was grounded, among other reasons, on the findings of the Report of 25th January 2017 from the Commission to the European Parliament and the Council on progress in Romanian under the Co-operation and Verification Mechanism, which states that a major reform took place in 2012 and reinforced the Judicial Inspection as an independent and professional institution. That reform allowed the Judicial Inspection to become more effective and to have an increased authority, a situation that was further confirmed by the results reported in 2016.
The Plenum of Superior Council of Magistracy did not find any sustainable reasoning which could substantiate the idea that Judicial Inspection does not fulfil its duties because it is organized and functions within Superior Council of Magistracy. On the contrary, the annual reports of activity prove that fulfilment of duties by Judicial Inspection was not mitigated or annihilated as a consequence of this kind of organisation. 
Also, through the previous opinion, the Plenum of Superior Council of Magistracy considered that, because the mechanisms for verification and control of the judicial authority are within the power of Judicial Inspection, it is necessary for this institution to have sufficient guarantees of independence, on a functional level but also on an organizational level, with the exclusion of any interference of political factors.
Having regard to the fact that some of the competencies of Superior Council of Magistracy Plenum pertaining to the Judicial Inspection are proposed to be taken over by the new body to be set up – the National Council of Integrity of Judges and Prosecutor – the reasons for preserving the Judicial Inspection within Superior Council of Magistracy, as a structure functioning according to the principle of operational independence, are also valid for the draft sent for review by the Chamber of Deputies.   
Supplementary to the grounds of the Decision no.974 of 28 September 2017, the Plenum of Superior Council of Magistracy also remarked that the regulation proposed by the draft law severely undermines the independence of Judicial Inspection from the perspective of its relation with the new entity – National Council of Integrity of Judges and Prosecutors.

According to the draft law, the National Council of Integrity of Judges and Prosecutors would, among other powers, appoint and revoke the management of the Judicial Inspection, a situation that would have, without doubt, essential implications on the independence of Judicial Inspection. 
The role granted to this entity should have been supplemented by providing in the same time certain guarantees of independence that would ensure the independence of Judicial Inspection and would also substantiate the independence of the judiciary, whose activity is verified by the Judicial Inspection. 
But the draft law does not take into account these essential aspects and does not provide for any guarantees necessary for the independent functioning of this new structure. Furthermore, the draft law does not comprise any data on the structure, functioning, decisional process and the sources of financing for the new body, those rules being envisaged to be subsequently set up through law.  
As it was also mentioned by the Legislative Council in its opinion on this draft law, the regulation proposed on the National Council of Integrity of Judges and Prosecutors is incomplete, because it does not precisely mentions the legal nature of this body or the relationships with other authorities, especially the relation with Superior Council of Magistracy, that according to article 134 paragraph (1) of the fundamental law, carries out, through its sections, the role of court for the disciplinary liability of judges and prosecutors. 
Also, without a constitutional regulation, it is certain that the body proposed to be set up cannot have any guarantees of independence at a constitutional level. 
In the same time, against the abovementioned backdrop, the draft law infringes the constitutional role of Superior Council of Magistracy as the guarantor of the independence of justice. 
The independence of judges and prosecutors cannot be separated from the independence of Judicial Inspection, that verifies the activity of courts and prosecutor`s offices. 
Thus, in order to be able to independently carry out the competencies set trough law, the Judicial Inspection must also have guarantees of independence, on a functional and organizational level, and those guarantees can be ensured only by Superior Council of Magistracy.
Consequently, it is necessary to preserve the regulation in force on Judicial Inspection, a structure that has an operational independence within Superior Council of Magistracy, the sole body which is acknowledged as the guarantor of the independence of justice by fundamental law. 
The Plenum of Superior Council of Magistracy ascertained that this is also the opinion of judges and prosecutors who, in an overwhelming majority, expressed themselves against the regulation for setting up the National Council of Integrity of Judges and Prosecutors and against the reorganization of Judicial Inspection. Also, a part of the magistrates noticed an infringement of the provisions of article 133 paragraph (1) of the Constitution, which enshrines the role of Superior Council of Magistracy as the guarantor of the independence of justice. 
Also, the magistrates mentioned that the legislator did not take into account the negative opinion issued by the Plenum of Superior Council of Magistracy on the previous draft of the Ministry of Justice. That opinion was grounded, among other reasons, on the strong disagreement expressed by the magistrates as regards the amendments related to the Judicial Inspection, many of the magistrates expressing themselves for preserving the legislation in force. 
As for the enforcement of the provisions comprised by the draft law. the Plenum of Superior Council of Magistracy took note that the proposed act does not comprise transitional rules on the functioning of the Judicial Inspection, on the situation of the current tenures of the judicial inspectors having regular or management positions or on the situation of the works currently carried out by the Judicial Inspection or by the Section for judges or the Section for prosecutors on disciplinary matters. 
Due to the absence of such transitional provisions and of the elimination of the provisions on the organization of Judicial Inspection and on the statute of judicial inspectors (as an effect of the proposal to amend the entire Chapter VI of the current version of Law no.317/2004), this institution will not be able to function until the adoption of the legislation that will set its organization and functioning and of the National Council of Integrity of Judges and Prosecutors. 
· Within the draft law on amending and supplementing the Law no.303/2004 on statute of judges and prosecutors it is also the proposal to amend the provisions of article 97 paragraph (7) that currently mentions the possibility of the state to act with a motion for damages against the judge or prosecutor who, with bad faith or gross negligence committed the judicial error that caused prejudices. 
According to the draft law, the abovementioned legal provisions would state in an imperative manner that, after covering the damages, the state shall act with a motion for damages against the judge or prosecutor who caused the judicial error that resulted in prejudices.  

But, on a similar proposal mentioned in the draft law on amending and supplementing the Law no.303/2004 on the statute of judges and prosecutors, the Law no.304/2004 on judicial organization and the Law no.317/2004 on Superior Council of Magistracy, sent for review to Superior Council of Magistracy by the Ministry of Justice, the Plenum noticed problems of constitutionality.
Thus, by Decision no.974 of 28 September 2017, the Plenum of the Council passed a negative opinion on the abovementioned draft law, that opinion being included in the annex to this decision, where it is mentioned that the provisions of the draft law on the financial liability of magistrates for judicial errors are contrary to the provisions of the fundamental law. 
To this end, it was mentioned that article 52 of the Romanian Constitution, republished, which regulates the „Right of a person aggrieved by a public authority” states at paragraph (3) that „The State shall bear financial liability for any prejudice caused as a result of judicial errors. The State liability shall be assessed according to the law and shall not eliminate the liability of the magistrates having exercised their mandate with bad faith or gross negligence”.
Pursuant to the constitutional regulation in force, the state has only the possibility to lodge an action for recovery, thus the solution adopted by the draft law – which by ignoring the constitutional norm, imposes on the state the obligation to lodge an action for recovery against the magistrate – arises problems of constitutionality. 
Relevant to this end are the aspects taken into account by the Constitutional Court in Decision 80 of 16 February 2014 on the draft law for revising the Constitution of Romania (paragraphs 174-176), when the Court analysed the amendment proposed for article 52 paragraph (3) of the Constitution, that provided for inserting a new sentence in this text, namely „the state shall use its right of recourse, pursuant to law”:

„Even though the term proposed to be inserted seems to aim at defining the bearer of the right for recourse in case of damages caused by any judicial error that was the result of exerting the function with bad faith or gross negligence, actually, due to its wording, it forces the state to use its right to recourse. The imperative nature of the term proposed to be inserted in the body of article 52 paragraph (3) of the Constitution may lead to unacceptable situations, when the state shall use automatically the action for recovery in any situation in which the state covers the damage caused by a judicial error, without being able to hold the right to appraise if the magistrate acted with bad faith or gross negligence, thus requesting the intervention of the court in an automated manner. For those reasons, the content of the proposed norm could take into account the possibility of the state to use its right of recourse, pursuant to law.

 
Thus, the constitutional text cannot compel the state to lodge, in all cases, actions for recovery, but must allow the state to decide on using this recourse, with the final consequence of having a court judging on such an action for recovery, if the motion was put forward”.

For those reasons, with unanimity, the Court recommended to reformulate the amendment proposed for paragraph (3) of article 52 of the Constitution.    

Based on these considerations of the Constitutional Court, it is highlighted that in the current Romanian constitutional system it is enshrined only the possibility of the state to act with a recourse against the magistrate and not an obligation to this end. Furthermore, if the Constitutional Court mentioned that it would not be justified to amend the Fundamental Law itself to the end envisaged by the Ministry of Justice, it is obvious that it would not be possible to amend the infra-constitutional legislation.  

Similar draft laws were previously analysed by Superior Council of Magistracy and those proposals also received negative opinions. 

To this end, it is useful to mention Decisions adopted by the Plenum of Superior Council of Magistracy - no.243/2010, no.891/2016 and no.1381/2016 expressing negative opinions on the legislative proposals for amending and supplementing Law 303/2004 on statute of judges and prosecutors, that provided for amending paragraph (7) of article 96 of Law 303/2004, in order to insert an obligation for the state to act with recourse against a judge or a prosecutor. 

Also, by Decision no. 330 of 7 April 2015, the Plenum of Superior Council of Magistracy issued a negative opinion on another legislative proposal for amending article 96 of Law 303/2004 on statute of judges and prosecutor, which comprised similar provisions. 

Within the opinion that is an annex to the abovementioned decision it was stated that the financial liability of magistrates – in the situation when the state is liable for the damages caused by judicial errors – was previously analysed by the Council during the examination of the amendments issued within the debates of the sessions held by the Joint Commission of the Chamber of Deputies and Senate for elaboration of a legislative proposal on revising the Romanian Constitution. 

With this occasion, Superior Council of Magistracy stated the current provisions of article 52 paragraph 3 of the Constitution should not be amended, taking into account the following: 

Currently, abovementioned constitutional provisions set an objective liability of the Romanian state for the prejudices caused through judicial errors. As results from the wording of those constitutional provisions, the state has only the possibility and not the obligation to lodge an action for recovery for the prejudices caused by judicial errors.  

Superior Council of Magistracy considered that using the right to use the action for recovery should still be the option of the holder of the right to action – the state and not to become an obligation, thus being the general rule of law as regards the use of rights by their holders. 

Thus, as regards the state, the system of objective liability is a proper one, the state – as an administrator of the activity of the judiciary, at the legislative, operational and financial level – being responsible for covering the damages caused by a judicial error done through bad faith or gross negligence by a prosecutor or a judge. 

Instead, any liability of a person (criminal or civil), including a magistrate, must originate in a guilt, in this case being the guilt in fulfilling the professional duties by the magistrate.  

More precisely, the financial liability of a judge or a prosecutor cannot be enforced in an objective manner (similar to the way the state is liable), but only in a subjective manner, namely for the situation when the magistrate perpetrates a severe personal fact, committed with the intention to make a damage, or for the situation when the magistrate, with gross negligence has done a judicial error determinant for the appearance of a damage. 

The judicial errors involves, beyond the situations expressly mentioned in the Criminal Procedure Code (the situation when a definitively convicted person is subsequently acquitted or when the freedom of a person was unlawfully restrained) and in other situations that are not precisely defined by the doctrine or case law. 

The judicial error refers, mainly, to a solution on the substance of the case that does not correspond to a legal reality subsequently determined. This error is not due solely, and sometimes not in part, to the activity of the judge or of the prosecutor.  

Some of the recently noticed judicial errors happened because, at the time of the trial and conviction for a certain, a series of evidences were not available (e.g. DNA expertise) or because in the case were considered statements that were not true or new facts and circumstances were uncovered, those being unknown to the court at the moment of delivering the final judgment. 

Besides, the nature of using extraordinary appeals, able to quash a final judgement, is given by the situation of the court which judged the first trial and did not know of new evidence or facts, including those which are crime related and pertinent to the cause, so that the initial solution was according to the factual situation determined on the grounds of a series of evidence known at that given moment.
In some cases of judicial error, taking into account the possible and used evidence, the error is not due only to the magistrate, but it would be a joint one, until new facts are uncovered. Beyond the limits of the investigation techniques at a certain date,   as new scientific discoveries may invalidate previous conclusions, it should not be neglected the human factor that has an important percentage in the entire set of evidence, both in criminal and civil cases.
Superior Council of Magistracy also considered one of the fundamental principles, established by the Consultative Council of European Judges in the document Magna Carta of Judges (Fundamental Principles), according to which: „The remedy for judicial errors should lie in an appropriate system of appeals. Any remedy for other failings in the administration of justice lies only against the state.”

Also to this end, it was considered that in Opinion nr.3 of the Consultative Council of European Judges (CCJE) Consultative Council of European Judges (CCJE) to the attention of the Committee of Ministers of the Council of Europe on the principles and rules governing judges’ professional conduct, in particular ethics, incompatible behaviour and impartiality, it is mentioned:

„As a general principle, judges personally should enjoy absolute freedom from liability in respect of claims made directly against them relating to their exercise in good faith of their functions. Judicial errors, whether in respect of jurisdiction or procedure, in ascertaining or applying the law or in evaluating evidence, should be dealt with by an appeal; other judicial failings which cannot be rectified in this way (including e.g. excessive delay) should, at most, lead to a claim by the dissatisfied litigant against the State.”

The CCJE’s conclusion is „that it is not appropriate for a judge to be exposed, in respect of the purported exercise of judicial functions, to any personal liability, even by way of reimbursement of the state, except in a case of wilful default”.

· Other provisions that could arise problems from the perspective of compliance with the Fundamental Law are those regulating the powers of the probationary judges, provisions that are included within the draft on amendment of article 23 of Law no.303/2004. 
Thus, it is proposed to amend paragraph (1) of article 23, as follows: „The probationary judge shall sit a collegial panel for solving cases that are within the jurisdiction of the first instance court.”

Currently, according to article 54 paragraph (1) of Law no. 304/2004, republished, as subsequently amended and supplemented,  - which is not proposed to be amended by the draft law – the cases that, according to law, are within the jurisdiction of the first instance court are tried by a panel comprising one judge.  


But, in this situation, according to this proposal, it would be possible that the same type of cases to be solved, as the case may be, by a panel comprising one judge or by a collegiate panel, a situation that may arise problems of constitutionality, as it was mentioned by the High Court of Cassation and Justice. 

To this end, the constitutional provisions of article 16, regulating the equality of rights, stipulate at paragraph (1) that „Citizens are equal before the law and public authorities, without any privilege or discrimination”. Related to this principle, the Constitutional Court constantly stated that the principle of equality in front of the law implies an equal treatment for situations that, according to the intended purpose, are not different.  
Also, the proposed norms do not have the precision required by the norms of legislative technique, so that is not very clear what is was intended by the initiator and those reasons were not mentioned within the statement of reasons enclosed to the draft law for amending and supplementing the Law no.303/2004.

Thus, article (1) states that „probationary judge takes part in a collegiate panel when solving cases that are within the jurisdiction of first instance court” leading to the idea that the judge is part of the panel and also participates at deliberation with the right to vote, but at article (11) it is mentioned that the probationary judge shall issue only a consultative opinion. Consequently, the proposed text could raise problems if enforced. To this end, similar remarks could be made to the powers of the probationary prosecutors. 
· Not least it must also be mentioned that certain problems of constitutionality appear as related to provisions proposed for article 622, according to which the judge or prosecutor is suspended from the tenure if is elected or appointed in a position of public dignity, the suspension being in force for the period of the term in office and after that term ends the judge or the prosecutor will come back into the position that he or she previously held. 
But, as for the possibility of electing a judge or a prosecutor into a position of public dignity, it must be recalled the interdiction set by article 37 paragraph (1) of the Fundamental Law, according to which citizens with the right to vote, but who are forbidden to associate in political parties, cannot be elected, pursuant to article 40 paragraph (3).

 Among the categories mentioned by article 40 paragraph (3) of the Romanian Constitution, as republished, are judges and prosecutors, thus being subject to the interdiction aforementioned. 

Furthermore, as it was mentioned by courts and prosecutor`s offices when consulted, the possibility to appoint magistrates into positions of public dignity could result in the modification of the statute of magistrate, that will be able to be appointed into positions of public dignity which are associated to political activity, with the consequent result of losing the trust of citizens in the independence of the judiciary. Also, this kind of possibility is clearly contradicting the interdiction which forbids magistrates to carry out public activities having a political nature, as is the case for the activities associated to some of the positions of public dignity. 
II. The draft law propose improper solutions for aspects that are essential for the judiciary, having a profound impact on its normal functioning
· One of the solutions proposed by the initiators pertains to setting up a Directorate for Investigating Crimes Committed by Judges and Prosecutors. 
Even though, according to article 6 paragraph (2) of Law no.24/2000 on the norms of legislative technique for drafting normative law, as republished and further amended and supplemented, „in grounding a new regulation it is necessary to start from current and future social goals, but also from the shortcomings of the legislation in force,” within the statement of reasons of the draft law there are no grounds to support the establishment of a prosecuting structure that would have an exclusive jurisdiction according to the quality of the person, namely to act only on the crimes committed by judges and prosecutors, but also no shortcomings could be noticed as regards the legislation on the criminal liability of judges and prosecutors. 
One of the necessities that must be taken into consideration during the legislative procedure is to ensure a proper correspondence between the legal norm and the concrete reality of the social relations that it is supposed to regulate. But there are no arguments to support the conclusion that the situation of crimes within judiciary require special norms, as proposed by initiators.  

To this end, it must be mentioned that according to the statistical data sent by the Prosecutor`s Office attached to the High Court of Cassation and Justice, the number of the indicted defendants-magistrates (through indictment or admission of guilt) was 16 for 2015, 18 for 2016 and 5 for 1st Semester of 2017. 
Directorate for Investigating Organised Crime and Terrorism and National Anti-Corruption Directorate were regulated as distinct prosecution structures for investigating certain types of crimes, being specialized in fighting organized crime and terrorism and corruption. 
A different procedural and legal treatment for the category of magistrates cannot be grounded. Furthermore, this is not necessary as taking into account the quality of the person, the Criminal Procedure Code already regulates a derogation from the material jurisdiction as regards certain criminal cases and expressly states the judicial body that can prosecute or try the crimes committed by judges and prosecutors, as follows:

- article 38 paragraph (1) letter c): The Court of Appeals shall try in first instance the crimes committed by judges from first instance courts, tribunals and prosecutors of the prosecutor`s offices attached to those courts;
- article 39 paragraph (1) letter c): The Military Court of Appeal shall try in first instance the crimes committed by judges of military courts and by the military prosecutors of the military prosecutor`s offices attached to those courts;
- article 40 paragraph (1):  High Court of Cassation and Justice shall try in first instance the crimes of high treason, crimes committed by senators, deputies and members of Romania to the European Parliament, by the members of the Government, by the judges of Constitutional Court, by the members of Superior Council of Magistracy, by the judges of High Court of Cassation and Justice and by the prosecutors of the Prosecutor`s Office attached to the High Court of Cassation and Justice;
- article 56 paragraph  (3) letter a): Prosecution shall be carry out by the prosecutor for the crimes where the jurisdiction for trial belongs to the High Court of Cassation of Justice or to the court of appeal;

- article 56 paragraph (4): Prosecution for the crimes committed by the military personnel shall be carried by the military prosecutor;
 - article 56 paragraph (6): The prosecution shall be carried out or, as the case may be, shall be carried out and supervised by the prosecutor from the prosecutor`s office attached to the court that, according to law, tries in the first instance the case, excepting the situations where the law provides otherwise. 
This type of regulation appears even more unjustified as for other representatives of state powers (namely for the President of Romania, deputies, senators and ministries) or for other socio-professional categories (civil servants, police officers) there are no similar provisions that would indicate prosecution services with an exclusive jurisdiction for criminal investigation on the facts committed by those persons. 
Accordingly, it is not necessary to set up a Directorate for Investigation of Crimes Committed by Judges and Prosecutors, because the legal norms in force already regulate a special jurisdiction for the judicial bodies that can prosecutor or try the crimes carried out by judges and prosecutors. 
Not least, it is noticed the absence of the preliminary evaluation of the impact of new regulations, as it required by the provisions of article 7 of Law 24/2004, republished, as further amended and supplemented. 
Thus, according to paragraph (1) of this article, the preliminary evaluation of the impact of draft laws, legislative proposals and of the other draft normative acts is carried out in order to ensure a proper reasoning of the legislative initiatives and involves the identification and analysis of economic, social, environmental, legislative and budgetary effects that will be produced by the proposed regulations. 
The impact evaluations should analyse the existence, extent and the consequences of the problems and if it is necessary for the legislative power to act. Those should also highlight alternative solutions, and if possible, potential costs and benefits on the long and medium term, by taking into account, in a balanced and inclusive manner, the economic, social and environmental consequences and by using both qualitative and quantitative analysis. It should also fully observe the principles of subsidiarity and proportionality and the fundamental rights. Impact evaluations should be grounded on fair, objective and complete information and should be proportional to their scope and intended objective. 
But, even though the aforementioned legal provisions are not compulsory for the legislative initiatives put forward by deputies and senators, such an impact study would have been absolutely necessary in the situation when it is proposed to set up a new prosecution service specialized on investigation of crimes committed by judges and prosecutors, this case implying several legal, budgetary, logistical and personnel issues. 
· Also arguable are the proposals on training of the auditors of justice and of the probationary judges and prosecutors, especially as regards the significant increase of the duration of training, which practically is double compared to the current term.   
Such a proposal should have been preceded by a preliminary analysis on the evolution of human resources within magistracy, considering that, through its possible consequences is able to produce major dysfunctionalities in the activity of courts and prosecutor`s offices.  

To this end, it must be underlined that the total training term for a future magistrate, judge or prosecutors, will be of 6 years, out of which 4 years at the National Institute of Magistracy and 2 years of a traineeship at courts or prosecutor`s offices. Furthermore, according to the proposals, the powers of the probationary judges and prosecutors will be limited during the duration of traineeship, by excluding the decisional power corresponding to the office, those magistrates being able to issue only consultative opinions. 
No reasons were provided for this latter aspect, so that it would indicate the grounds that would explain why a probationary judge, after a training of 4 years within the National Institute of Magistracy, would be able to issue only a consultative opinion for the case, when currently, by comparison, such a judge is able to try a series of cases in a panel comprising only one judge. Similar remarks are valid also for the prosecutors. 
Consequently, according to the draft law, between the moment of admittance to National Institute of Magistracy and the solving of the first case (lato sensu) by a judge or a prosecutor it will pass no less than 6 years, a period within which the judiciary will have to function with a decreasing number of magistrates, having regard to the inherent changes that will take place, as a consequence of the retirement through pensions or other situations of the current judges and prosecutors. 
As such, the volume of activity of current judges and prosecutors will increase – and it must be mentioned that currently there are courts and prosecutor`s offices with a high volume of activity, over the average accepted norms, and this increase will have severe consequences on the quality of the act of justice and on solving cases in a reasonable time. Thus, the proposed legislative solution is not able to improve the current system set by regulations in force, but could have a negative effect on it. 
Those issues were also mentioned by courts and prosecutor`s offices as those were consulted by Superior Council of Magistracy. 
· Other proposals aimed at auditors of justice and probationary judges and prosecutors are also arguable, both from the perspective of proposed legislative solution and also from the defective regulatory manner that could arise problems when enforced. 
Thus, from the statement of reasons enclosed to the draft law amending and supplementing Law no.303/2004 it does not appear what are the shortcomings of the current regulation on the graduation exam from National Institute of Magistracy and of the capacity exam that must be passed by probationary judges and prosecutors, so that it would be necessary to have a legislative amendment to this end. 
On this issue, some courts, prosecutor`s offices and professional associations considered that the graduation exam from the National Institute of Magistracy must comprise only theoretical and practical tests and not an interview in front of a commission made of members from outside judiciary (lawyer, university professor), because there are no reasons to support that aspects related to the career of magistrates to depend on elements foreign from the judiciary. For an equivalent reasoning, at the exams for admission to the profession of lawyer it should be established an equivalent exam and within the commission it should be appointed a judge and a prosecutor that would appraise candidates on the gained knowledge and skills necessary for the profession of lawyer.  

The texts proposed on the graduation exam from National Institute of Magistracy are not complete, because stipulate the componence of the commission for the tests on theoretical and practical and psychological examination, but fail to do so for the interview.  
Still, those issue could be regulated within the Regulation on the admittance and graduation exam of the National Institute of Magistracy, that pursuant to article 106 letter a) of Law no.303/2004, shall mention the organization, themes, bibliography, tests, procedure for carrying the competition of admittance and graduation exam and also the minimum score for admittance to and graduation from National Institute of Magistracy.  
But, if for the other tests the primary legislation explicitly mentions the componence of the examination commission, it should provide for in a similar manner for the interview. 
· The proposed amendments for articles 26-28 of Law no.303/2004 were also criticised, with a highlight on the fact that interviews of capacity that should be held by probationary judges and prosecutors in front of the leading boards of the courts of appeal or of the prosecutor`s offices attached to those would disregard the role of the National Institute of Magistracy in implementing the initial training of judges and prosecutors. 
It was considered that the capacity exam should take place in terms of equality and predictability, with a sound and precise procedure, without the risk of a subjective evaluation. The solutions proposed by a normative act should not be enforced in a random manner, the legislator being compelled to set up clear and precise conditions, methods and criteria.  

The proposals are also arguable from the perspective of the texts pertaining to solving the appeals lodged against decisions that ends the interview, as passed by the leading boards of the courts of appeals or of the prosecutor`s offices attached to those. According to these proposals, the appeals are to be solved by a panel of 5 judges of the High Court of Cassation and Justice, from the Section of Administrative Contentious. But the High Court of Cassation and Justice mentioned the absence of a panel of 5 judges within the Section of Administrative and Fiscal Contentious. 
To this end, the provisions in force of article 19 paragraph (21) of Law no. 304/2004 – that are not proposed to be amended – mention the functioning of 4 panels of 5 judges „within the High Court of Cassation and Justice”, but not within certain sections of the supreme court. 
Furthermore, the proposed text does not mention the object of such appeal, namely what it could envisage. If it was intended to pertain to the merits of the evaluation, the proposed judicial procedure is not justified. Thus, in the case law of courts it was mentioned that Plenum of Superior Council of Magistracy and the court of judicial review cannot interfere in the activity of the commission for solving appeals, that being a specialized administrative structure with a discretionary right of appraisal for its area or matter of speciality. The courts made references to the case law of European Court of Human Rights (Decision of 28.02.2002, San Juan v. France), the European contentious court stating that decisions adopted by commission for confirmation or attesting of skills, traits or professional qualities are so far removed from the exercise of the normal judicial function, because an assessment of that kind is akin to evaluating knowledge and experience for carrying on a profession under a particular title, which is set outside the safeguards set in Article 6 point 1 of the Convention for the Protection of Human Rights and Fundamental Freedoms. 
If the verifications carried out for solving the appeals are not pertaining to the merits of examination, it appears the problem of overlapping with the proposals put forward for article 29 paragraph (2), according to which „Superior Council of Magistracy may fully or partially invalidate the capacity exam for the situations when it is noticed that conditions set by the law or regulation for organising the exam were not observed or if there is evidence of fraud.”

The method used for amending article 30 will lead to the disappearance of provisions for distribution on positions of judges and prosecutors who passed the exam of capacity, because is not very clear what will happen, as a consequence, if that implies that the probationary judge or prosecutor will continue the activity at the originating court or prosecutor`s office or not. 
Finally, it is noticed that some of the proposed texts are not clear enough and other are elliptical, a situation that could lead to problems if the provisions are enforced.
For instance, at article 16 it is proposed to insert a new paragraph, paragraph (31), that states the Regulation for organizing and carrying on the traineeship shall be drafted by the National Institute of Magistracy and Superior Council of Magistracy, without any mention on the institution that shall approve this regulation.  
Also, taking into account that for other regulations adopted by Superior Council of Magistracy it is stipulated that those documents should be published in the Official Journal of Romania, part I, the absence of such a provision on the aforementioned regulation could lead to the idea that this document will not be published, but it is uncertain if this was the will of the legislator. 
To the same end, article 26 paragraph (3) states the method for interview and the criteria of examination shall be set up through regulations proposed by National Institute of Magistracy and shall be approved by the according sections of Superior Council of Magistracy and that the regulations shall be published in the Official Journal of Romania, Part III. 
 The proposal would have involved the proper amendment of provisions of article 106 letter c) of Law no.303/2004, according to which Superior Council of Magistracy shall pass the Regulation on the capacity exam of the probationary judges and prosecutors that provides for the organization, themes, bibliography, tests, procedure and the minimum score for promoting the capacity exam. 
Against this backdrop it must be mentioned that all the regulations adopted by Superior Council of Magistracy are published in Part I of the Official Journal and not in Part II. To this end, in article 5 letter k) of Law no.202/21998 on the organization of Official Journal of Romania, republished, it is stipulated that in Part I of the Official Journal are published „acts of the Plenum of Superior Council of Magistracy, according to law.”

Also, the proposal for article 28 paragraph (1) of Law no.303/2004 mentions that the interview shall take place in front of the leading boards of the courts of appeal or of the prosecutor`s offices attached to those, without mentioning which courts of appeals or prosecutor`s offices, namely if the institutions are those in the area of the court/prosecutor`s office where the probationary judge/prosecutor functions or other institutions. 
· The legislative proposal for amending and supplementing Law no.303/2004 is also arguable from the perspective of the conception it promotes as relates the procedure for appointment into high rank leadership within the Public Ministry 
It is noticed, as a first aspect, that the draft does not take into account the proposals put forward by Superior Council of Magistracy during 2017, which aimed at granting a more important role for the Council, as a guarantor of the independence of justice. 
According to those proposals, the Prosecutor General of the Prosecutor`s Office attached to the High Court of Cassation and Justice, the First Deputy and its Deputy, the Chief Prosecutor of the National Anti-Corruption Directorate and of the Directorate for Investigating Organised Crime and Terrorism and its deputies shall be appointed by the President of Romania, pursuant to the proposal of Superior Council of Magistracy, with the endorsement of the Minister of Justice.
Those proposals were mentioned again in the opinion enclosed to the Decision no.974/2017 adopted by the Plenum of Superior Council of Magistracy, when it was also underlined that the procedure for appointment into the abovementioned positions shall be made according to the principles of transparency and independence toward the political factor and when it was highlighted that the opinion of the professional body should be determinant and reflected in lodging those proposals.  

Also, it is noticed that, even though according to the legislative proposal the appointment into the position of Prosecutor General of the Prosecutor’s Office attached to the High Court of Cassation and Justice, of Chief Prosecutor of the National Anti-Corruption Directorate and of Chief Prosecutor of the Directorate for Investigating Organized Crime and Terrorism would be done by the President of Romania, at the proposal of the Minister of Justice, with the endorsement of the Section for prosecutors of Superior Council of Magistracy, the revocation from these positions would be done by Superior Council of Magistracy – Section for prosecutors, that can act ex officio or at the proposal of the Minister of Justice, but is not mentioned the reasoning for not observing the principle of symmetry.  
It is also noticed that the legislative proposal unjustifiably extends the implication of the Minister of Justice in the appointment of the prosecutors chiefs of sections within the Prosecutor`s Office attached to High Court of Cassation and Justice, National Anti-Corruption Directorate and Directorate for Investigating Organized Crime and Terrorism. Thus according to the proposal, the prosecutors chiefs of sections would be appointed by Superior Council of Magistracy – Section for prosecutors, at the proposal of the Minister of Justice, with the mention that the Section for prosecutor can refuse, only one time and by providing a reasoning, the appointment into these management positions. 

As it was mentioned in the Report of 25th January 2017 from the Commission to the European Parliament and the Council on progress in Romania under the Co-operation and Verification Mechanism, as regards the appointment procedure into the highest leadership positions from the hierarchy of the Public Ministry it is necessary to ensure the proper guarantees of transparency, control and balance, even for the cases when the final decision is adopted at a political level. 

But, in the situation of a proposal put forward by the Minister of Justice, Superior Council of Magistracy has no real liberty to choose and can refuse only one time the procedure for appointment into one of those leadership positions. Thus, according to the proposed procedure, the real decisive weight in the decision of appointment belongs to the Minister of Justice, which represents the Executive power so that the role of Superior Council of Magistracy is only formal.  
Not only that the proposal was not grounded within the statement of reasons, but also it does not have an objective justification; by comparison, the previous proposal of Superior Council of Magistracy was to appoint the prosecutors chiefs of sections of the Prosecutor`s Office attached to the High Court of Cassation and Justice, National Anti-Corruption Directorate and Directorate for Investigation of Organized Crime and Terrorism according to the provisions of article 55, namely by Superior Council of Magistracy, pursuant to the proposal put forward by the Prosecutor General of the High Court of Cassation and Justice, or as the case may be, by the chief prosecutor of the specialized structure. This proposal intends to provide a possibility to the Prosecutor General or to chief prosecutors of the specialized structures to carry out their managerial plan, by nominating subordinated prosecutors chief of sections to be part of their working team. 
Even though a distinct procedure for the appointment of the prosecutors chief of section of the Prosecutor`s Office attached to the High Court of Cassation and Justice, National Anti-Corruption Directorate and Directorate for Investigation of Organized Crime and Terrorism compared to the procedure for appointment into the highest leading positions of the aforementioned prosecutor`s offices, it is not mentioned a procedure for revocation. 
Not least, it is noticed that, in a different manner to the leadership positions that are filled by judges and prosecutors according to articles 48 and 49, where it is proposed to increase the term in office up to 4 years, for the management positions where judges and prosecutors are appointed according to articles 53-55 lacks this type of proposal, without any reasoning for this differentiation. 
The comparative analysis of the proposals for appointment into leadership positions mentioned at article 49 and of those on the appointment into leadership positions mentioned at article 54 also shows a mismatch between the conditions of seniority proposed for appointment into these positions. Thus, there is no justification to ask for an effective seniority of 14 years as prosecutor in order to be appointed into the positions of Prosecutor General of the Prosecutor`s Office attached to the Court of Appeal and of Deputy Prosecutor General at this level, and for the appointment into the highest position of the Public Ministry, that of Prosecutor General of the Prosecutor`s Office attached to the High Court of Cassation and Justice to ask only a minimum (not effective) seniority of only 10 years. 
· For the separation of decision on the career of judges and prosecutors between the two Sections of the Council, even though it is an imperative strongly expressed by the Section for Judges, the current draft law acts in an unstructured manner, including incomplete solutions that may generate difficulties of interpretation.

From this perspective, are relevant the provisions of the draft law on amending and supplementing Law no.303/2004 which stipulates that during the procedure of promotion to the High Court of Cassation and Justice, at the interview that shall be carried out in front of the Section for prosecutors, will take part a psychologist appointed by the Plenum and not by the Section for Judges. Also relevant to this end are the provisions newly inserted pertaining to the power of the Council to take notice of the situations when a judge or a prosecutor is suspended from office as a consequence of his or her election into a position of public dignity. 
In an inconsequent approach to the idea of separation of careers, the legislative proposals do not state proper legislative interventions for other provisions, thus letting to the jurisdiction of the Plenum of the Council and not to the according sections, the validation of the capacity exam of probationary judges and prosecutors or the possibility to maintain the magistrate into office when the criminal investigation was dropped or if by a definitive judgement it was disposed to renounce at the enforcement of penalty. 

Also, even though within the draft law for amending and supplementing Law no.317/2004 it is mentioned the power of the according Section of the Council to propose to the President of Romania the appointment into office of judges and prosecutors – both of those who passed the capacity exam and of the candidates who passed the admittance into magistracy – it is not mentioned the according amendment of the relevant provisions of Law no.303/2004 that continue to mention the Superior Council of Magistracy and not the according Section of the Council. 
These kind of inconsistencies are also found within the other two legislative proposals. 
To this end it must be mentioned the proposal for amending the provisions of article 132 paragraph 4 of Law no.304/2004, that states „Draft budgets devised according to paragraph (1) and (3) shall be endorsed by the Section for Judges, or as the case may be, by the Section for Prosecutors of Superior Council of Magistracy.”

This text is not harmonised with the draft law on amending and supplementing the Law no.317/2004 on Superior Council of Magistracy that stipulates only the abrogation of letters a) and b) of article 37, but not also of the letter c) that states de lege lata that Plenum of Superior Council of Magistracy devises its own draft budges, with the consultative opinion of the Ministry of Public Finances and issues the endorsement for the draft budget of courts and prosecutor`s offices. 
No provision on the endorsement of draft budgets is to be found within the powers mentioned by article 40 paragraph (1) and (2) of this legislative proposal. 
· But several other inconsistencies are to be found within the analysed draft laws. 
Thus, in the draft law for amending and supplementing the Law no.303/2004 it is proposed to amend the entire article 30 of this law, so that it would have only two paragraphs. The reconfiguration of the entire article 30, with the consequence of disappearance of article (6) of the current text, was not followed, as it should have been, by the according amendment of the provisions of article 33 paragraph (4), of article 46 paragraph (4), of article 48 paragraph (7) final thesis, of article 49 paragraph (7) final thesis, that make references to the provisions of article 30 paragraph (6), even though for article 48 paragraph (7) final thesis and article 49 paragraph (7) final thesis it was proposed to suffer legislative interventions.  
In a same manner, the text proposed for article 50 paragraph (2) of Law no.303/2004 makes reference to article 44 paragraph (2), without taking into consideration that it was proposed the abrogation of article 44 paragraph (2), as a consequence of Decision no.785/2009 of the Constitutional Court. 
Similar references to the provisions of article 44 paragraph (2) of Law no.303/2004 are found within the proposals for amendment of article 87 paragraph (2) and of article 887 paragraph (2) of Law no. 304/2004.
III. Also arguable are some of the solutions put forward by the legislative proposals that intend to harmonise the infra-constitutional legislation with the decisions of the Constitutional Court. 
· Thus, as regards the Legislative proposal for amending and supplementing Law no.304/2004, taking into account the Decision no.321/2017 of the Constitutional Court, are to be noticed the following:
By Decision no.321/2007, the Constitutional Court found that provisions of article 21 and article 24 of Law no.304/2004 on the judicial organization, linked to the provisions of article 29 paragraph (5) second thesis of Law no.47/1992 on organization and functioning of the Constitutional Court are constitutional if these do not exclude the possibility to lodge an appeal against the judgment that overturned the motion for instituting the proceedings in front of Constitutional Court as it was adopted by the last court within the hierarchy of the judicial courts.
More specifically, by decision of Constitutional Court it was underlined the necessity to set the competent court for solving the appeals lodged against the decisions passed by the 1st Civil Section, 2nd Civil Section, the Section of Administrative and Fiscal Contentious, the Panels of 5 judges from the High Court of Cassation and Justice, through which were overturned the motions for instituting proceedings at the level of Constitutional Court. 
Currently, the possibility to lodge an appeal against the decision overturning the motion for instituting proceedings at the level of Constitutional Court is regulated by article 29 paragraph (5) of Law no.47/1992 on the organization and functioning of Constitutional Court, republished, as supplemented and amended, that states: „If the exception is inadmissible, being contrary to provisions of paragraph (1), (2) or (3), the court shall overturn through a reasoned decision the request for referral to the Constitutional Court. The decision can be appealed only at the superior hierarchical court, within 48 hours since it was adopted. The appeal shall be tried within 3 days.”
Even though trough the texts proposed at article 21 paragraph (2) and article 24 paragraph (2) of Law no.304/2004 it was intended to harmonise this legislative act with Decision no.321/2017 of Constitutional Court, the proposal on article 21 regulates only the possibility to lodge an appeal against the decisions overturning the motions for instituting proceedings in front of the Constitutional Court. 
But this aspect should be regulated at the level of Law no.47/1992, by drafting a proposal that would clearly state that decisions passed by 1st Civil Section, 2nd Civil Section, Section of Administrative and Fiscal Contentious and the Panels of 5 judges of the High Court of Cassation and Justice, overturning the motion for instituting proceedings in front of the Constitutional Court, can be appealed. 
At the level of Law no.304/2004, namely by articles 21 and 24, it should be regulated only the aspect on setting the court with jurisdiction for trying these appeals. 
Taking into account that pursuant to the decision of the Constitutional Court the appeal lodged according to this manner shall involve an horizontal jurisdiction of appeal, namely a trial carried out by a panel of the same hierarchical level, it results that article 21 should regulate that 1st Civil Section, 2nd Civil Section and the Section of Administrative and Fiscal Contentious of the High Court of Cassation and Justice try, through a panel of those sections, the appeal lodged against the decision adopted by these sections that overturned the motion for instituting proceedings in front of the Constitutional Court and the article 24 should regulate that the appeal lodged against a decision passed by a panel of 5 judges which overturned the motion for instituting proceedings in front of the Constitutional Court it is solved by another panel of 5 judges. 
But, through the proposals made by the initiators it was not achieved the harmonisation of articles 21 and 24 of Law no.304/2004 on the judicial organization with the Decision no.321/2017 of the Constitutional Court. 
· As for the Legislative proposal for amending and supplementing the Law no.303/2004, according to the Decision no.588/2017 of the Constitutional Court, it is noticed that through the text proposed at paragraph (11) it is not achieved a proper transposition of the decision of the Court. 
Thus, within the decision it was mentioned, among others, that the absence of a dedicated text within article 58 of Law no.303/2004 that regulates the statute of judges and prosecutor, that would provide the conditions  of ending a secondment prior to the fulfilment of the term for which the secondment was granted, would lead to an unpredictability of the criticized text of the law and consequently to the infringement of the article 1 paragraph (5) of the Constitution, because it can lead to an arbitrary decision on the career of magistrate, namely to decide on ending the secondment of the judge or prosecutor before the fulfilment of the term for which the secondment it was granted, in some cases at the request of the judge or prosecutor but in other cases without such  request. 
The Court concluded that provisions of article 58 paragraph (1) of Law no.303/2004 are infringing the provisions of article 1 paragraph (5) of the Constitution as regards the quality of law, namely predictability, on the issue of conditions for ending the secondment of judges and prosecutors.  

So, according to the decision of the Court, the proposed text is incomplete, because it only mentions the holder of request for ending the secondment but it is necessary to draft a more precise regulation for the conditions of ending the secondment of judges and prosecutors. 
· Also, the text proposed for article 47 of the Legislative proposal on amending and supplementing the Law no.317/2004 on Superior Council of Magistracy was not devised in order to harmonise these provisions with the Decision no.397/2014 of the Constitutional Court. 
Thus, through the aforementioned decision, the Court stated that the expression „the resolution on dismissal is definitive” comprised within article 47 paragraph (1) letter b) of Law no.317/2004 on Superior Council of Magistracy is unconstitutional in the situation set by article 45 paragraph (4) letter b) of the same law.  
In the reasoning of the decision, the Court concluded that „the criticized legal provisions according to which the judicial inspector, through written and grounded resolution, can decide to dismiss the petition for the situation provided for at article 45 paragraph (4) letter b) of Law no.317/2004, namely if after the preliminary verifications it is noticed that are no clues of a disciplinary offence and the resolution on dismissal is definitive, are contrary to the constitutional provisions on free access to justice and to those conventional provisions on the right to a fair trial.”

The Court concluded that „in the situation provided for by article 45 paragraph (4) of Law no.317/2004, the judicial inspector shall make a verification of the grounds of the petition in order to find out if there are any clues of a disciplinary offence”. But, in this situation, the criticized text of law, according to which the resolution on dismissal is definitive and thus, out of the jurisdiction of judicial control, it infringes the free access to justice, a fundamental right enshrined by the Constitution and by the Convention for the Defence of Human Rights and Fundamental Liberties, because the interested part has no possibility to appeal to a court. If for the first 3 situations regulated by article 47 paragraph (1) letter b) of Law no.317/2004, namely if the petition is not signed, it does not comprises the identification data of the author of petition or clues for identification of the facts, the definitive nature of the dismissal of petition is grounded because it can be challenged if the interested person lodges a new petition that observes the necessary conditions, a conclusion that is mentioned by the court of constitutional contentious in its case law, but for the situation mentioned by article 45 paragraph (4) letter b) it is decided on the merits of the petition, so that is absolutely necessary to ensure the access to justice by allowing a possibility to appeal the solution in front of the court.”

But, the text proposed at article 47 paragraph (1) letter b second thesis of the legislative proposal, that „the resolution on dismissal can be appealed to courts” does not actually transpose the Decision no.397/2014 of the Constitutional Court, because it is no mention of the court with the jurisdiction for solving the appeal lodged against the resolution on dismissal and also it is no mention of the procedure to be followed (the term for lodging an appeal, aspects on the preliminary procedure, the solutions that may be adopted by the court).
IV. The legislative proposals sent for opinion comprise a series of new regulations or radically different compared to those included in the previous form of the draft law devised by the Ministry of Justice and that were not subject of consultation with the judiciary.

In addition to the abovementioned proposals on setting the National Council of Integrity of Judges and Prosecutors, increasing the duration of training for the auditors of justice and of the term of the traineeship carried out by probationary judges and prosecutors, amending the exams of graduation from National Institute of Magistracy and of probationary period, the powers of probationary judges and prosecutors, the draft also includes absolutely new legislative solutions that were not debated by courts and prosecutors and for which it was not observed the decisional transparency.  
To this end we mention the proposals for redefining the notions of bad faith and gross negligence provided for by article 991 of Law no.303/2004, the amendment of the term for drafting court decisions, suspension from office of the judge or prosecutor when it was elected or appointed into a position of public dignity, appointment of prosecutors chiefs of sections at the Prosecutor`s Office attached to the High Court of Cassation and Justice, National Anti-Corruption Directorate, Directorate for Investigation of Organized Crime and Terrorism and of the new directorate proposed to be set up and also the taking into account of seniority into magistracy of the period when acting as Minister of Justice. 
Also, as regards the Directorate for Investigation of Crimes Committed by Judges and Prosecutors, the idea of setting up such a structure was previously put forward through the draft law of the Ministry of Justice, but at the moment the proposed legislative solution envisaged the passing of a subsequent normative act that would set its organization and functioning. In the legislative proposal for amending and supplementing the Law no.304/2004 the normative intention was transposed by inserting a Section with 8 articles, with detailed mentions on the organization and functioning of this directorate. 
V. The legislative proposals disregarded many of the solutions previously proposed by the Superior Council of Magistracy, which resulted from the consultation of the judiciary and were pertaining to extremely important aspects that would have required a legislative intervention.

To this end, we mention the proposal for promotion into regular positions of judges and prosecutors, the procedure for evaluating the professional activity of judges and prosecutors, the extension of the scope of activities that can be carried out by magistrates, the possibility to allocate positions of probationary judges and prosecutors supplementary to those already existent in the scheme of personnel of the court or prosecutor`s office, the abolition of military courts and reorganization of military prosecutor`s offices, the elimination of the Minister of Justice, of the Prosecutor General of the Prosecutor`s Office attached to the High Court of Cassation and Justice and of the President of the High Court of Cassation and Justice from the holders of the disciplinary action.
VI. The legislative proposals do not observe the conditions of accessibility and predictability of the legal norm and the procedure of elaboration does not observe the general principles of legislative procedure.
· According to the provisions of article 1 paragraph (5) of the Romanian Constitution, „In Romania, the observance of the Constitution, its supremacy and the laws shall be mandatory.” 

Pursuant to these constitutional provisions, the legislative activity must be carried out within the limits and according to the fundamental law, with the observance of the normal quality requirements of a legislation.  

But, in devising the legislative proposals, the general rules of a legislative procedure pertaining to the reasoning of the legislative proposal were not observed, as it should have been according to the provisions of article 6 paragraph (1) of Law no.24/2004, republished, as subsequently amended and supplemented, of article 92 paragraph (1) and of article 100 paragraph (1) of the Regulation of Chamber of Deputies. 
A proper legislative procedure must ensure that the decisional process is open and transparent, that citizens and stakeholders can make remarks during all the stages of the legislative procedure and of the elaboration of procedures, but also it must ensure that the normative intention starts from concrete data and from a correct understanding of the impact it may have. 
The solutions comprised by any legislative proposal must be strongly grounded, taking into account the social interest, the legislative policy of Romania and the requirements for harmonization with the entire internal regulations, but also the harmonization of the national legislation with the EU legislation and with the international treaties to which Romania is a part and with the case law of the European Court of Human Rights. 
Still, the brief statements of reasons of the legislative proposals do not reason in any way the normative intention, but enumerate within several paragraphs the main amendments proposed for Law no.303/2004, Law no.304/2004 and Law no.317/2004.

Also, as it was previously mentioned, it was not carried out the preliminary evaluation of the impact of the new proposed regulations, as it is required by the provisions of Law no.24/2004, as republished and subsequently amended and supplemented. 
· Some of the proposed texts comprise a series of imprecisions, as it is the case of provisions of article 58 paragraph (1) and of article 60 of the legislative proposal for amending and supplementing the Law no.303/2004, that mention, simultaneously, the power of the according Section to decide, as the case may be, on the secondment or the transfer of the judge or prosecutor, but also the issuing of an opinion of the according Section.  
Similar imprecisions were previously mentioned on the provisions pertaining to the auditors of justice and probationary judges and prosecutors. 
Also, a series of imprecisions are remarked for the definition of notions of bad faith and gross negligence, according to the proposal for article 991. Thus, the wording proposed for article (1) is not very clear: „There is bad faith when a judge or prosecutor who, intentionally does not fulfil ...”.
In the form proposed for article (1), which implies an intention, it is required to have a severe, concrete and effective damage, but in the form proposed for article (2), that implies guilt, it is no differentiation between the harm brought to the rights or the legitimate interests of a legal or a natural person. 
The proposed wording extends the scope of application and has the tendency to overlap with the crimes of abuse of office and professional negligence mentioned by article 297 and article 298 of the Criminal Code.   
VII. Not least, when consulted, the majority of courts and prosecutor`s offices attached to those, and some of the professional organizations (Forum of Judges of Romania and the Association of Prosecutors of Romania) asked for the entire dismissal of the 3 legislative proposals (explicitly or by asking for a negative opinion on these documents, or implicitly, by a negative vote expressed for each text of law).  

To this end, we mention the following courts: Court of Appeal Bucharest, Court of Appeal Cluj, Court of Appeal Constanța, Court of Appeal Galați, Court of Appeal Pitești, Court of Appeal Ploiești, Tribunal Argeș, Specialized Tribunal Argeș, Tribunal Bihor, Tribunal Botoșani, Tribunal Bucharest – 2nd Section of Administrative and Contentious Section, 6th Civil Section, 7th Section of Labour Conflicts and Social Insurances,  Tribunal Caraș-Severin, Tribunal Călărași, Specialized Tribunal Cluj, Tribunal Constanța, Tribunal Covasna, Tribunal Dolj, Tribunal Harghita, Tribunal Hunedoara, Tribunal Ialomița, Tribunal Ilfov, Tribunal Maramureș, Tribunal Mureș, Tribunal Neamț, Tribunal Olt, Tribunal Prahova, Tribunal Sălaj, more than half of the total number of first instance courts. 
Of the prosecutor`s office we mention: National Anti-corruption Directorate, Directorate for Investigating Organized Crime and Terrorism, Prosecutor`s Office attached to Court of Appeal Brașov, Prosecutor`s Office attached to the Court of Appeal  Bucharest, Prosecutor`s Office attached to the Court of Appeal Cluj, Prosecutor`s Office attached to the Court of Appeal Galați, Prosecutor`s Office attached to the Court of Appeal Oradea, Prosecutor`s Office attached to the Court of Appeal Ploiești, Prosecutor`s Office attached to the Court of Appeal Târgu Mureș, Prosecutor`s Office attached to the Court of Appeal Timișoara, Prosecutor`s Office attached to Tribunal Caraș-Severin, Prosecutor`s Office attached to Tribunal Galați, Prosecutor`s Office attached to Tribunal Neamț, Prosecutor`s Office attached to Tribunal Suceava, Prosecutor`s Office attached to Tribunal Teleorman etc.

Also, a lot of courts and prosecutor`s office criticized some issues of the principal amendments mentioned by the 3 legislative proposals, so that from the opinions expressed by those institutions it could be concluded a negative opinion on the normative intentions (for instance, the High Court of Cassation and Justice, Court of Appeal Bacău, Court of Appeal Craiova, Court of Appeal Iași, Court of Appeal Timișoara, Prosecutor`s Office attached to the High Court of Cassation and Justice, Prosecutor`s Office attached to the Court of Appeal etc.).

Because, as it was mentioned by the Legislative Council, the proposed legislative interventions on Law no.303/2004, Law no.304/2004 and Law no.317/2004 are interrelated, those texts were simultaneously analysed by the Plenum, taking into account that any remark on each of the 3 law would affect the others. 
Pursuant to the abovementioned reasons, the Plenum considered that it must adopt a negative opinion on the legislative proposals, due to the severe faults of the normative texts.  

Even though the proposals include a series of amendments of the three laws that were previously agreed upon by Superior Council of Magistracy, the aforementioned faults of unconstitutionality and the shortcomings in the functioning and organization of the judiciary that could be generated by many of the provisions of the draft laws do not allow for a positive opinion, with observations. Such a solutions would have been possible if, for the essential points, the proposals submitted for an opinion could improve the activity of the judiciary, but not in the situation when the proposals represent a regress, compared to the regulations that would be replaced, from the perspective of the constitutional norms, of the independence of justice and of the statute of magistrate. 
The negative opinion adopted by the Plenum of the Council does not prevent another action for amending and supplementing the three normative acts, including the solution of a distinct and swifter regulation of certain aspects arising from decisions of the Constitutional Court (e.g. the procedure on revocation of the elected members of the Council). 

Yours faithfully,

     President,

      Judge Mariana Ghena
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