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STATEMENT OF FACTS

THE FACTS

The applicant, Mr Sorin Schumel Beraru, is an Israeli national who was 
born in 1949 and lives in Tel Aviv. He is represented before the Court by 
Mr B. Schneider and Mr F. Schultehinrichs, lawyers practising in 
Frankfurt Am Main.

A.  The circumstances of the case

The facts of the case, as submitted by the applicant, may be summarised 
as follows.

1.  Background to the criminal proceedings
In 2001, criminal proceedings were initiated against the applicant by 

the prosecutor’s office attached to the Supreme Court in connection with the 
acquisition of a Romanian company sold at auction by the Romanian State. 
He was accused of committing several serious financial crimes.

In May 2001, an international arrest warrant was issued against 
the applicant.

On 18 February 2002, the prosecutor in charge of the file informed her 
superiors in writing that she had been offered a significant bribe (1.5 million 
United States dollars) in order to revoke the arrest warrant issued against 
the applicant. She added that her husband had been contacted by 
police officers who offered to facilitate contact between the person used by 
the applicant as intermediary, S.H., and her.
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Subsequently, the prosecutor’s office attached to the Supreme Court 
authorised the monitoring and recording of the telephone conversations 
between the persons involved in the bribery for the period between 
March 2002 and 11 April 2002.

2.  The first- instance criminal proceedings against the applicant
Criminal proceedings were initiated against the applicant, S.H. and 

three police officers who had acted as intermediaries.
By a bill of indictment of 11 July 2002, the applicant was accused of 

bribery as defined by Article 255 § 1 of the Romanian Criminal Code in 
conjunction with Article 7 § 2 of Law 78/2000. The other 
four codefendants were accused of complicity to bribery.

The file was registered with the Bucharest Military Tribunal on 
12 July 2002.

The evidence submitted by the prosecutor included transcripts of 
recordings of telephone conversations between the accused, some of them in 
Romanian, some in Hebrew.

The lawyers appointed by the applicant did not have access to the file 
while it was before the Bucharest Military Tribunal and the bill of 
indictment was not served on them. On 17 July 2002, the 
applicant’s lawyers submitted a request to be allowed to photocopy 
the documents in the file. Initially, the request was denied without 
any justification. Later the refusal was justified by the lack of technical 
means and it was suggested that the lawyers prepare handwritten notes. 
The lawyers pointed out that the file contained four hundred pages and the 
archive was open to the public for only four hours a day, while just 
four working days remained until the hearings. The Bucharest Military 
Court granted limited consultation of the files and the possibility to make a 
number of copies limited to thirty pages.

On 4 December 2002, the Bucharest Military Court relinquished 
jurisdiction in favour of the Bucharest Court of Appeal.

The trial took place in the applicant’s absence. According to 
the submissions of his lawyers, he knew about the proceedings but preferred 
to stay in Israel in order to avoid the execution of the international arrest 
warrant. Therefore, he was represented in the proceedings by lawyers of 
his choice.

On 3 February 2003, the applicant’s lawyers asked to photocopy 
the documents in the file. They again encountered difficulties in this 
connection and were not allowed to copy the most important documents 
(for example, the transcripts of the tapped telephone calls).

On 11 March 2003, one of the applicant’s lawyers lodged a request to 
obtain a copy on magnetic support of the phone conversations used as 
evidence in the file. It was dismissed, according to the 
applicant’s allegations. In spite of their repeated requests to listen to the 
audio recordings of the conversations, they never had the possibility to 
listen to them in their entirety.

At the hearing of 11 March 2003, when the court played the audio 
cassettes, the Hebrew language interpreter appointed by the court informed 
it that there were discrepancies between the contents of the transcripts in the 
file and the recordings on the tapes presented as evidence by the prosecutor, 
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insisting on the necessity of a technical expert report for clarification. 
The court ordered an expert report with respect to the contents and the 
authenticity of the audio cassettes to be carried out by the National Institute 
for Forensic Expert Opinions (INEC), an institution governed by 
the Ministry of Justice. The expert’s fees were paid by the applicant and an 
expert appointed by the applicant was allowed to take part in the process of 
compiling the report.

On several occasions the hearings were postponed, among other reasons 
because the technical expert report was not ready.

In a hearing held on 13 October 2003, the court of appeal took note of 
the fact that the accused had requested that the audio tapes be played in 
court in order to establish whether the transcripts from the casefile 
corresponded with the recordings, whether the recordings had been made in 
line with the legal requirements and whether some excerpts had been taken 
out of context. The domestic court further considered that given the fact that 
it had ordered a technical expert report on the tapes, the tapes could not be 
played in court until they had been analysed.

In a hearing held on 24 November 2003, the parties discussed a letter 
sent by the INEC in which it stated that it did not have authorised experts in 
voice identification. The applicant’s lawyers and the other accused insisted 
that a new date be set for the hearing when an expert report had been 
included in the materials of the file.

In a hearing held on 15 December 2003, the parties were informed that 
the technical report was not ready. The lawyers representing the applicant 
insisted that the report be conducted if the transcripts were to remain in the 
case file.

On 22 December 2003, the Court of Appeal concluded that, given 
the letter from the INEC and the conditions under which the tapes had to be 
analysed, the time it would take, and the position of the accused, it was 
impossible to prepare the report and revoked the order to prepare it.

According to the applicant’s allegations, the court was initially composed 
of a single judge. Following the amendment of the Romanian Code of 
Criminal Procedure, in the course of the proceedings, for the first time at the 
hearing of 21 May 2003, the court’s composition included a second judge. 
At that time, most of the evidence had already been presented to the 
single judge. That evidence was not reheard. Nevertheless, the judgment 
was rendered and signed by both judges.

On 8 January 2004, the lawyers appointed by the applicant submitted a 
request with the court to take official note of their intention to give up 
their mandates on the ground that they could not provide a proper defence to 
their client. In this respect they relied on the fact that at the beginning of 
the trial they had not had any knowledge of the contents of the bill of 
indictment and the evidence against their client, which had not been 
communicated to them. The request of the lawyers to obtain copies of 
the documents in the file had been systematically declined on the ground 
that due to the lack of technical means only 30 pages could be photocopied 
(even though the file contained several hundreds of pages). They were not 
permitted to obtain copies of certain documents in the file. The lawyers also 
maintained that they had submitted a request to obtain the transcript of 
the phone conversations on 11 March 2003, which had been rejected by 
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the court by an interlocutory judgment rendered on 22 November 2003. 
With respect to the technical expert report on the tapped telephone 
conversations, they alleged that after the court had admitted it on 
11 April 2002, on 15 December 2003 it reversed its decision to adduce 
this piece of evidence of overwhelming importance without reasonable 
justification. . They added that despite having authorised the hearing of 
the applicant through a rogatory commission by an interlocutory judgment 
of 19 March 2003, on 25 November 2003 the court decided to dispense with 
this piece of evidence on the ground that they had not taken the measures 
necessary to arrange for it.

From the information submitted by the applicant, it appears that on 
21 January 2004, the INEC submitted its report, which concluded that 
the audio tapes were not original and therefore, in the absence of any 
supplementary information, they could be copies, mixings done with or 
without the intent to present a false reality, or fabricated. It also stated that 
voice identification could only be carried out using original recordings and 
using the same equipment used for the recording.

By a judgment rendered on 26 January 2004, the Bucharest Court of 
Appeal convicted the applicant of bribery and sentenced him to seven years 
of imprisonment.

After presenting at length the prosecutor’s submissions, the court 
proceeded with its own reasoning. Firstly it took note that the following 
evidence had been adduced in front of it: documents, minutes, letters and 
reports, the results of technical and audio tests (“which, because of 
the position of INEC, could not be lawfully admitted”), and statements by 
the witnesses and the accused. Then it presented the facts, as established by 
that evidence, in line with the prosecutor’s version.

The Court of Appeal then stated:
“Even if all the other evidence adduced can be considered subjective to some 

degree, the transcripts of the phone conversations between the accused do not leave 
room for much doubt as to their activity, their behaviour, the way in which they 
intended to solve the problem, their attitude towards the state institutions, as well as 
their opinions concerning certain colleagues (police officers), prosecutors, judges, 
representatives of the Secret Services and even leaders of the Romanian state.

[...]

As has been mentioned above, the telephone conversations between the accused, 
which were recorded over several months, show clearly and without any doubt that 
the accused committed with intent the crimes with which they have been charged and 
accepted the risks deriving from them. During the criminal trial, in an attempt to 
defend themselves, they argued that the recordings had been unlawfully obtained, that 
the transcripts did not conform to the recordings, that in parts the voices were not 
theirs, and that excerpts of the transcripts had been taken out of context and had not 
been extensively presented, all of which led to the request to hear the tapes in the 
presence of a Hebrewspeaking assistant witness, and later to the request for a 
technical evaluation to be carried out. Subsequently, taking into account the explicit 
statements of the accused to the effect that they recognised the transcripts [as valid] 
and that, because the preparation of a technical expert report would delay the trial, the 
court revised its decision to adduce this evidence. At the same time, it should be noted 
that the only institution which had a legal obligation to carry out the analysis did not 
comply with that obligation and with the order of the court, rendering it impossible to 
adduce this piece of evidence.”
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3.  The criminal proceedings before the High Court of Cassation and 
Justice

The applicant filed an appeal on points of law against the judgment of 
the firstinstance court alleging, inter alia, that he had not been duly 
summoned to the proceedings, the composition of the panel of judges of the 
court of first instance had changed during the proceedings, 
the pronouncement of the judgment had not been public and that 
the procedural rules regarding the administration of evidence had not been 
observed. He also invoked the existence of procedural irregularities with 
respect to the recording of the phone conversations and the use of their 
transcripts as evidence in the trial. Thus, he argued that the phone 
conversations were not presented in their entirety in the transcripts as 
requested by the Romanian Code of Criminal Procedure and that 
their translation from Hebrew into Romanian was not accurate.

By a final decision of 14 May 2004, the High Court of Cassation and 
Justice dismissed the appeal on points of law. It confirmed the facts 
established by the firstinstance court and concluded that the latter had duly 
analysed all the evidence before it and correctly defined the crimes and 
the sentence. It based its decision on the evidence adduced before the court 
of first instance without a direct analysis of it.

B.  Relevant domestic law

The legal provisions concerning the use of audio tapes as evidence in a 
criminal trial, in force at the time of the events, as well as the subsequent 
modifications are detailed in the judgment Dumitru Popescu v. Romania 
(no. 2), no. 71525/01, §§ 3946, 26 April 2007).

The Romanian Code of Criminal Procedure provides in its 
Article 3859 § 1, point 11, that an appeal on points of law may be lodged if 
the firstinstance court failed to state its opinion on certain evidence or on 
certain essential requests, which would guarantee the rights of the parties 
and influence the outcome of the proceedings. Article 38515 of the CCP 
further provides that if the Supreme Court of Justice allows an appeal on 
points of law, when it is necessary to adduce evidence, it refers the case 
back to the lower court or settles the case itself.

COMPLAINTS

1.  The applicant complains under Article 6 of the Convention that his 
right to be judged by an independent and impartial tribunal was infringed. 
He complains about the change of the composition of the panel while the 
trial was in progress, namely, that after five months from 
the commencement of the proceedings before the Bucharest Court of 
Appeal the initial panel of a single judge was supplemented with a second 
judge after most of the evidence had been heard by the court. He alleges that 
the second judge deliberated and signed the judgment without hearing 
the evidence in person.
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2.  He claims, under the same Article, that the principle of immediacy 
was not observed by the High Court of Justice, which rendered a decision 
without holding a new hearing of the evidence. The decision repeats 
the conclusions of the Bucharest Court of Appeal, the court of first instance, 
without giving any consideration to the aspects raised by the applicant in 
his appeal.

3.  Relying on Article 6 §§ 1 and 3(b) of the Convention he claims that 
the domestic courts did not fulfil their obligation to disclose all the evidence 
and did not ensure that his lawyers had proper access to the file in order to 
prepare his defence.

4.  Under Article 6 §§ 1 and 3 let d) of the Convention, the applicant 
claims that his right to adversarial proceedings and the rules for the taking 
of evidence were infringed by the domestic courts. In this respect, 
he complains that the recording of the telephone conversations was never 
played at trial in the presence of his defence and that the court relied on 
the transcripts of the recordings even though the expert appointed by 
the court had determined that the contents of the transcripts did not 
correspond to the contents of the cassettes.

He also complains about the denial of his request to obtain an expert 
opinion with respect to the authenticity and accuracy of the records of 
the tapped telephone conversations and to appoint his own expert witness.

5.  Under Article 6 § 1 of the Convention, the applicant complains that 
his right to a public pronouncement of the judgment was infringed, since 
only the operative part of the judgment was deposited at the registry.

6.  Relying on Article 6 § 2 of the Convention, he complains that his 
right to be presumed innocent was infringed because numerous newspaper 
articles published very detailed information about the criminal proceedings 
against him, taken directly from the files, creating an unsuitable atmosphere 
for the hearing of his case.

QUESTIONS

1.  Did the applicant have a fair hearing in the determination of 
the criminal charge against him, as required by Article 6 §§ 1 and 3 of 
the Convention taking into account the change in the court’s composition 
after most of the evidence had been heard without there being a rehearing, 
the difficulties encountered by the applicant’s lawyers in preparing 
his defence due to the lack of access to the files and evidence and, lastly, 
the fact that very important pieces of evidence were not adequately adduced 
and discussed at the trial in the applicant’s presence?

2.  Has there been an interference with the applicant’s right to respect for 
his private life, within the meaning of Article 8 § 1 of the Convention?

If so, was that interference in accordance with the law and necessary in 
terms of Article 8 § 2?


