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AMR 242/03.09.2010
The European Commission 
Ms Viviane Reding, European Commissioner for Justice, Fundamental Rights and Citizenship

OPEN LETTER TO THE EUROPEAN COMMISSION ON THE NECESSITY TO ADOPT THE LAW REGARDING THE UNIFICATION OF THE JURISPRUDENCE

Romania has undertaken a series of obligations with regards to the reformation of the judiciary within the Verification and Cooperation Mechanism, Benchmark 1. However, as shown in the conclusions of last Report on Progress under the CVM in Romania, overall, despite progress in some areas, the assessment of the Commission points to important shortcomings in Romania's efforts to achieve progress under the CVM, at the same time mentioning that Romania does not show sufficient political commitment to support the reform process.
On the other hand, yet in the same line of thought, the Report notes down the fact that Romania also suffers from a degree of unwillingness within the leadership of the judiciary to cooperate and take responsibility for the benefit of reform. Although pragmatic solutions are available in many cases, they are often not taken up, while initiatives of individual magistrates, professional associations and civil society try to close this gap.

At the same time, the Report reveals that, although Romania has made progress in unifying jurisprudence (i.e. appeals in the interest of the law), existing instruments have so far not improved the situation sufficiently, and substantial efforts are still required to improve legal unification.

On the same occasion, the Commission called upon Romania to establish close and constructive cooperation between the different political and judicial actors and to strengthen the commitment of the judiciary to reform. 

Even though the legislative is charged with the assignment to unify the jurisprudence, in the sense that it ought to create the legal mechanisms prone to lead to such result, the magistrates’ bodies of the High Court of Cassation and Justice, of the courts of appeals, tribunals and courts, have drafted, within the Twinning Contract RO /2007-IB/JH/01 Unification of the Jurisprudence of Courts and Prosecutor Offices in Romania, the legal mechanisms able to achieve such desideratum, which, in reality, is none other than Romania’s obligation, as established through the Cooperation and Verification Mechanism. Such legal means would eventually lead to the predictability of the justice act, and ultimately to its improvement.
This draft law, which promotes the unitary legal practice at courts’ level, provides for procedural means whose application would result in the unification of the jurisprudence both horizontally, at the High Court of Cassation and Justice, and vertically, from the High Court of Cassation and Justice to other court levels, allowing for the High Court to carry out its constitutional obligation to ensure the unitary interpretation and enforcement of the law. At the same time, as opposed to the appeal in the interest of the law, which only has a reactive effect, subsequent to the damage already caused by the dissimilar jurisprudence, the draft law endorses the creation of a pro-active, complete and coherent system, innate to the stability of the unitary legal practice, through the development of procedural mechanisms which hinder divergent jurisprudence and allow for the revisions of the court decisions by the High Court of Cassation and Justice. Finally, the draft law establishes the specialisation of the judges and panels, as straightforward and efficient means to promote the constancy of the jurisprudence, without obstructing the proper turn of the judges and without impeding on the efficient management of the human resources, as also recommended by the Commission in its last Country Report. 
Therefore, considering that the real reform of the judiciary calls for the predictability of the court rulings, the magistrates’ body presented the draft law to the Parliament, enabling them to undertake it as a legislative initiative, given that it is recognised, by the same documents issued by the European Commission, that the political will is able to and must achieve this goal. 
We firmly believe that, in case the law is not passed, this would be the irrefutable evidence of the lack of political will towards the unification of the jurisprudence, and that cannot be held against the judiciary system itself. 

We therefore request that the European Commission supports the initiative of the Romanian magistrates’ body, so that the current situation does not perpetuate, considering that the legally established jurisdiction now allows for 41 tribunals, as well as for 16 courts of appeals, to rule irrevocably in an important range of trials, while practically, and by the law, the incoherent and furthermore unpredictable legal framework is impossible to harmonise within the judiciary system itself. The enactment of this law would provide the judiciary with the essential and requisite mechanism to accelerate the progress in the unification of the jurisprudence, and hence the improvement of the justice act, being indispensable not only to the magistrate, but also to the individual seeking justice.
Enclosed herein: the draft law agreed upon by the Romanian judiciary, which also received the positive legal notice from the Superior Council of Magistracy (Romanian).
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Professor Mona Maria PIVNICERU, PhD
Judge at the High Court of Cassation and Justice 
Chair of the Romanian Magistrates Association
The Romanian Magistrates Association is a non-governmental, apolitical, national and professional organisation of the judges and prosecutors in Romania, established in 1993 as a successor of the traditions and goals of the Magistrates and Lawyers Association, established 1933, whose activity ceased during the totalitarian regime. The Romanian Magistrates Association has non-patrimonial and non-political purposes and aims to represent the interests of the magistrates within the rule of law, the independence of the judiciary and the achievement of the real reform of the justice system. 
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